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QUESTIONS:

1. Do the provisions of s. 164.106, F.S., apply to settlements of governmental disputes or to any
lawsuit filed against a municipality?

2. Do the provisions of s. 164.106, F.S., apply when the individual members of the city council
are sued or when the city as a corporate body is sued?

3. Does "public notice" require publication in a newspaper of general circulation within the
county?

SUMMARY:

1. The provisions of s. 164.106, F.S., apply to the settlement of any suit in which the governing
body of a county or municipality is a defendant.

2. The provision of s. 164.106, F.S., apply when the city as a corporate body is sued.

3. The "public notice" provision in s. 164.106, F.S., does not require publication in a newspaper
of general circulation within the county although such publication provides an effective means of
providing such notice.

AS TO QUESTION 1:

Chapter 164, F.S. the Florida Governmental Cooperation Act,[1] creates a process for resolving
governmental disputes. Its purpose is to provide an "equitable, expeditious, effective, and
inexpensive method for resolution of disputes between and among counties and municipalities
."[2] (e.s.) The act requires the governing body of a county or municipality to notify the potential
defendant county or municipality of its intention to file suit at least 45 days prior to filing suit.[3] A
county or municipality, receiving such notice, is required to hold a public hearing within 30 days
after receipt of the notice.[4]

Section 164.106(1), F.S., provides:

"In any suit filed wherein the governing body of a county or municipality is a defendant, no
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settlement have been the subject of a public hearing held after the county or municipality so
sued gives due public notice."[5]

Section 164.106(1), F.S., does not refer to suits filed by a county or municipality against another
county or municipality but to any suit in which the governing body of a county or municipality is a
defendant. The term "any " is comprehensive and has been held to mean "any and all," "all or
every," or "every."[6] Section 164.106, F.S., however, was adopted as a part of Ch. 164, F.S.,
the Florida Governmental Cooperation Act.[7] As expressly stated by the Legislature, the
purpose of this act is to provide an expeditious, effective, equitable way of resolving disputes
between and among counties and municipalities.

You, therefore, ask whether it was the Legislature's intent that s. 164.106, F.S., apply only to
settlements of governmental disputes between and among counties or whether it applies to nay
suit against a municipality.

An examination of the legislative history surrounding the enactment of Ch. 164, F.S., indicates
that s. 164.106, F.S., was not part of the original bill, SB 593, but that the statute was added by
the Senate Committee on Governmental Operations during its consideration of SB 593. The
amended bill was then passed by the Senate committee on Governmental Operations as a
committee substitute.[8] A review of the records of the committee meeting indicates that the
purpose of this statute was to require a public hearing on the settlement of any suit in which the
county or municipality is a defendant, not merely those suits between and among counties and
municipalities.[9]

It is well established that the controlling factor in construing statutes is legislative intent.[10]
Moreover, in interpreting a statute, words are to be given their plain and ordinary meaning.[11]
Section 164.106, F.S., refers to any suit in which a county or municipality is a defendant and
does not limit the statute's application to those actions between and among counties and
municipalities. In light of the language of s. 164.106, F.S., and the legislative history surrounding
its enactment, I am of the opinion that s. 164.106, F.S., applies to the settlement of any suit in
which the governing body of a county or municipality is a defendant.[12]

AS TO QUESTION 2:

Section 164.106(1), F.S., refers to suits the "governing body" of a municipality or county is a
defendant. You ask whether the statute applies when the individual members of a city council
are sued or when the city as a corporate body is a defendant.

As The Supreme Court of Florida recognized in Turk v. Richard,[13] the powers of a municipality
are generally vested in a city council or other such governing body chosen by the electors who
act for the city:

"The governing body of a municipality can act validly only when it sits as a joint body at an
authorized meeting duly assembled pursuant to such notice as may be required by law; for the
existence of the council is as a board of entity and the members of the council can do no valid
act except as an integral body. . . . [T[he individual or separate acts of a member or the unofficial
agreements of all or a part of the members of the council are ineffectual and without binding



force . . . ." (emphasis supplied by Court)

A review of the legislative history surrounding the enactment of s. 164.106(1), F.S., indicates that
the purpose of the settlement of a suit in which "a local government was the defendant."[14]
Moreover, s. 164.106(2), F.S., in authorizing a settlement at a public meeting subject to s.
286.011, F.S., when an emergency exists, refers to "[a] local government" settling the suit, not to
an individual member of the governing body of the city or county.

Accordingly, I am of the opinion that the provisions of s. 164.106, F.S., apply when the city is
sued as a corporate body.

AS TO QUESTION 3:

Section 164.106(1), F.S., provides that no settlement may be entered into until the terms of the
settlement have been discussed at a public hearing after the county or municipality so sued
gives due public notice. You ask whether the notice provision requires publication in a
newspaper of general circulation within the county or whether the city may post notice and
otherwise follow the notice requirements of its code of ordinances.

The legislative history surrounding the enactment of s. 164.106, F.S., indicates that the purpose
of the statute is to prevent the settlement of suits by the governing body of a city or county
without first holding a public hearing on the terms of the settlement.[15] A limited exception
exists when there is an emergency which would preclude the city or county from holing a public
hearing on the settlement. In such cases, the local government may settle a case at a public
meeting subject to s. 286.011, F.S., provided it records in the minutes of the meeting the
reasons why an emergency exists.[16]

The term "due public notice" is not defined for purposes of Ch. 164, F.S. The staff analysis,
however, considering the economic impact and fiscal note of the legislation codified as Ch. 164
F.S., states that "[a]ll municipalities and counties will incur the normal costs associated with
holding a public meeting."[17] (e.s.)

Thus, the notice required for meetings held pursuant to Ch. 164, F.S., would appear to be similar
to the notice already required for public meetings under state law or local code. Under the
Government in the Sunshine Law, s. 286.011, F.S., the courts have determined that due or
reasonable notice is required for meetings of public boards or commission. The type of notice
under s. 286.011, F.S., is variable depending upon the facts of the situation and the board
involved. This office, however, has stated that the notice must be given at such time and in such
a manner as will enable interested members of the public to attend if they wish to do so.[18]
While the Sunshine Law does not require publication, this office has recognized that on matters
of critical public concern, advertising in the local newspaper is appropriate.[19]

While I am aware that the term "due public notice" is defined in s. 163.3164(17), F.S., for
purposes of the Local Government Comprehensive Planning and Land Development Regulation
Act, as requiring publication in a newspaper of general circulation,[20] such a definition is not
necessarily controlling. Notice requirements for zoning and land regulations often require
publication.[21] As discussed above, the legislative history of Ch. 164, F.S., does not indicate



that the Legislature sought to impose any greater or more stringent notice requirements that
those already required under state law or local code. Moreover, had the Legislature wished to
require publication, it easily could have so provided.

Therefore, I am of the opinion until legislatively clarified that the "due public notice" requirement
of s. 164.106, F.S., does not require publication in a newspaper of general circulation within the
county although such publication provides an effective means of providing such notice.

Sincerely,

Robert A. Butterworth
Attorney General
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