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Appendix

Criminal Punishment Code Task Force Subcommittee Recommendations

Non-Prison Sanctions

NPS-4: A) Establish or expand adult prearrest diversion programs in each judicial circuit that incorporate
evidence-based interventions and treatment services.

B) Outline a broad set of guidelines within the statutes based on standards set by the Steering
Committee on Problem Solving Courts and approved by the Florida Supreme Court. These guidelines will
act as a roadmap for State Attorneys, courts, and other important justice stakeholders to follow when
developing problem solving courts in their respective circuits.

Scoresheets

Scoresheets (SS)-1: Resolved that an Enhancement in Part IX should not be used if the enhancement is
identical to an element of the Primary Offense of conviction. Instead, the Offense Level for each offense
that involves an element identical to any Enhancement should be increased to reflect the failure to
apply the multiplier, so this change does not reduce the total number of points a defendant would
receive.

SS-2: Resolved that, in Part V of the Scoresheet concerning Legal Status Violations, the Escape and
Failure to Appear enhancements should be eliminated. The Offense Level for each offense that involves
Escape or Failure to Appear as an element should be addressed to reflect the failure to add these
points. This change does not reduce the total number of points a defendant who commits these
offenses would receive.

SS-3: Resolved that Victim Injury Point Adjustments in Part Il should not be applied to any offense for
which the basis for the adjustment is identical to an element. Instead, the Offense Level for each
offense that involves an element identical to any Victim Injury Point Adjustment should be adjusted to
reflect the failure to apply the adjustment. This change does not reduce the total number of points a



defendant would receive. Pursuant this recommendation, the Victim Injury Enhancements for Second-
Degree Murder, Death, Severe Injury, Sexual Penetration, and Sexual Contact would be deleted. The
Victim Injury Enhancements for Moderate Injury and Slight Injury would be retained.

SS-4:-This recommendation has been withdrawn by the subcommittee after further discussion.

SS-5: State Attorneys shall ensure that score sheets are completed accurately, with all legally required
enhancements, multipliers, and other adjustments consistently applied. The Task Force recommends
that the Florida Supreme Court require the use of an electronic, computer-based scoresheet program
that has been developed by the Department of Corrections, or another materially identical or superior
program, that automatically populates points and applies enhancements, multipliers, and other
adjustments. The Attorney General should also compile a "best practices" guide to assist State
Attorneys in implementing a uniform sentencing system.”

$S-6: The subcommittee reviewed the following caselaw regarding downward departures. The
subcommittee had an opportunity to suggest to the Legislature the codification of current caselaw or to
take no action, leaving interpretation to the courts.

* |ssues 1, 5-10 were voted on at the previous task force meeting.
ISSUE #2

In light of the Florida Supreme Court’s holding in State v. Rife, 789 So.2d 288 (Fla. 2001) should section
921.0026(2)(f) be amended to reflect the holding in Rife?

Amend section 921.0026(2)(f) to state he victim, including a minor, was the initiator, willing participant,
aggressor, or provoker of the incident

or

should section 921.0026(2)(f) be amended to expressly prohibit the trial court from imposing a
downward departure pursuant to section 921.0026(2)(f) if the victim is a minor?

The subcommittee considered the caselaw and concluded to take no action.

ISSUE #3
Should section 921.0026(2)(e) be amended to require evidence of the following:
-the nature of the victim’s loss, including the impact of the crime on the victim;

-the effectiveness of restitution, including the defendant’s ability to pay restitution and the impact of
the restitution plan on the victim; and

-the consequences of imprisonment?

The subcommittee considered the caselaw and concluded to take no action.



ISSUE #4

Is it ever possible for DUl manslaughter to be committed in an unsophisticated manner when it is not a
sophisticated crime? See State v. Warner, 721 So.2d 767 (Fla. 4th DCA 1998), State v. VanBebber, 805
S0.2d 918 (Fla. 2d DCA 2001), and State v. VanBebber, 848 So.2d 1046 (Fla. 2003).

The subcommittee considered the caselaw and concluded to take no action.

SS -7a: Increasing the number of offense levels

Resolved that the Legislature should increase the number of offense levels used to determine the
number of points assigned to each offense. The Criminal Punishment Code currently classifies offenses
into ten (10) different offense levels. More offense levels are necessary to ensure the accurate
classification of offenses based on severity of the consequences each entails, the amount of money or
guantities of goods or illicit substances involved, vulnerability of the victims, risk to public safety, and
other relevant considerations. The number of offense levels should be increased to sixteen (16), along
with four (4) additional enhanced offense levels to reflect the elimination of many sentencing
enhancements and multipliers. Points should be attributed to each offense level as follows:

Current System Potential New System
Existing New Recommended
Offense Level Current Points Offense Level Points
1 4 1 4
2 10 2 8
3 16 3 12
4 22 4 16
5 28 5 22
6 36 6 28
7 56 7 36
8 74 8 46
9 92 9 52
10 116 10 60
11 68
Levels 1 —4 (22 or less points): non-prison 12 76
sanction may be required 13 84
Levels 1 —6 (44 or less points): non-prison 14 92
sanction possible 15 108
16 124
Levels 7 — 10 (over 44 points): prison sentence 17 140
required 18 180
19 240
20 360

White background: general offense levels




Grey background: enhanced offense levels
to reflect eliminating large enhancements

Levels 1 —5 (22 or less points): non-prison
sanction may be required

Levels 1 — 7 (44 or less points): non-prison
sanction possible

Levels 8 — 16 (over 44 points): prison
sentence required

SS-7b: Increasing the number of felony degrees

Resolved that the Legislature should increase the number of felony degrees into which crimes are
sorted, so that the maximum statutorily authorized penalty is more specifically and accurately calibrated
to the severity of the consequences each offense entails, the amount of money or quantities of goods or
illicit substances involved, vulnerability of the victims, risk to public safety, and other relevant

considerations.

Existing Maximum New Maximum
Felony Degree Sentence (years) Felony Degree Sentence (years)
5 years in prison, 3 years in prison,
Third 5 years probation Fifth 3 years probation,
$5,000 fine $3,000 fine
15 years in prison, 6 years in prison,
Second 15 years probation, Fourth 6 years probation
$10,000 fine $6,000 fine
30 years in prison, 14 years in prison,
First 30 years probation, Third 14 years probation,
$10,000 fine $14,000 fine
Life without parole,
or imprisonment 20 years in prison,
Life followed by lifetime Second 20 years probation,
probation $20,000 fine
$15,000 fine
Death or 30 years in prison,
Capital life without parole First 30 years probation
$30,000 fine
Life without parole
Life $40,000 fine
Capital Death or life
without parole




SS-7c: Recategorize offenses based on offense level

Resolved that certain offenses have been assigned inappropriate offense levels, because those offense
levels are either disproportionately harsh or unreasonably lenient in light of the magnitude and severity
of the harm and risks the offenses cause. Offense levels for certain offenses should be increased or
decreased, as appropriate, to more accurately reflect the gravity of those offenses and the harm they
cause. In adjusting offense levels, offenses in which the statute includes additional aggravating factors
or circumstances should be assigned a higher offense level than the ‘base’ offense that does not involve
such aggravating factors.

SS-8: Move Prior Serious Felony points to Prior Records Points

Resolved that additional points should not be added for a Serious Felony in Part VIII. Instead,
the Prior Record points in Part IV for offenses that qualify as serious felonies for Prior Release
Reoffenders (“PRR”) should be increased to reflect the failure to apply this adjustment.

Under the current offense level system, these adjustments should be made as follows:

Offense Current Prior Revised Prior Record Points
Level Record Points in in Part IV for Prior Release
Part IV Reoffenders to Offset
Eliminating Part VIl
8 19 37 (i.e., add 18 points to current
adjustment)
9 23 47 (i.e., add 24 points to current
adjustment)
10 29 59 (i.e., add 30 points to current
adjustment)

The amount of the enhancement for Serious Felonies would generally be less under this proposal, but a
defendant would be receiving it for each prior serious felony, potentially receiving a greater total
number of points as a result.

Part IV of the Scoresheet should be adjusted as follows:
(Level =Points: M=0.2, 1=0.5, 2=0.8, 3=1.6, 4=2.4, 5=3.6, 6=9, 7=14, 8=19, 9=23, 10=29)

(For Prior Release Reoffenders, Level = Points: 8=37, 9=47, 10=59)



Scoresheets Subcommittee Final Report

The Scoresheet Subcommittee has carefully reviewed the number of points associated with
each ranked criminal offense in the Florida Criminal Code. It adopted a variety of resolutions
seeking to ensure that offenses are ranked fairly. Consistent with those resolutions, it has
prepared four spreadsheets and an accompanying report for the Task Force's

consideration. The first spreadsheet presents Offense Level rankings as they exist today, with
offenses grouped into ten Offense Levels and three main Felony Degrees.

The second spreadsheet presents a suggested recategorization of offenses, working within the
current framework. It is an attempt to make the scoring system fairer and more coherent. The
Subcommittee was concerned that some offenses were ranked too severely, given the nature
of the harm they inflicted, the risk to public safety they presented, and moral

considerations. The Offense Levels for other offenses, in contrast, were too low, inadequately
reflecting the severity of the crime and inadequately promoting public safety. Still, other
offenses were ranked inconsistently with each other. For example, crimes involving aggravating
factors were assigned to the same offense level as the underlying "base" offense. Some crimes
reflecting substantially differing levels of turpitude were sometimes grouped together, as well.

The third spreadsheet takes these proposed reforms a step further. The Subcommittee
concluded that ten Offense Levels was insufficient to properly categorize the sheer number of
crimes under Florida law. State law recognizes such a wide range of diverse offenses that
sixteen (16) Offense Levels were necessary to properly categorize them. By adding additional
Offense Levels, the Legislature would be able to ensure that offenders receive sentences more
appropriately calibrated to their crimes. In addition, distinctions can be made between
offenses to a greater degree, enhancing the system's legitimacy.

The fourth spreadsheet reflects the Subcommittee's final recommendation: In addition to
establishing a total of 16 Offense Levels, the Subcommittee also recommends expanding the
number of Felony Degrees from three (3) to five (5). Increasing the number of Offense Levels
deals with only half the problem. It ensures the number of points a defendant receives is more
closely tailored to the nature of their crime, but that only establishes the lower bound of the
sentencing range. Increasing the number of Felony Degrees to 5 affords greater flexibility in
establishing upper bounds for defendants' sentences, as well. One of the main goals of the
Subcommittee was ensuring greater consistency between similarly situated defendants, and
minimizing opportunities for prosecutorial error, subjective judicial disparities, or even racial
bias. Increasing both the number of offense levels as well as the number of felony degrees
allows a more appropriate sentencing range to be imposed for each offense, taking into
account both the lower and upper permissible bounds of the sentence.

Finally, in order to simplify the scoresheet, eliminate disparities among similarly situated
defendants, and reduce opportunities for prosecutorial or judicial error, the Subcommittee has



adopted several resolutions recommending eliminating certain enhancements and

multipliers. Defendants who commit offenses that would have been subject to those
enhancements and multipliers, however, should not have their point totals substantially
reduced as a result. Instead, the Subcommittee recommends that, where an enhancement or
multiplier reflects an element of an offense (such as Escape or Death), the offense level and
corresponding point total for that offense should be increased. Raising the number of points
for such offenses will offset the elimination of those enhancements. To achieve this goal, it is
necessary to add four additional "enhanced" offense levels -- levels 17 through 20 -- to the
proposed chart. The Subcommittee has prepared a report that identifies: (i) the enhancements
and multipliers that can be eliminated; (ii) the offenses that contained elements that would
have automatically triggered those enhancements and multipliers; and (iii) the offense level to
which those offenses must be recharacterized to offset failure to apply those

enhancements. All of these recommendations stem from the same underlying goals: ensuring
that sentences are properly calibrated to offenses, promoting consistent treatment of similarly
situated defendants regardless of race or wealth, and eliminating unnecessary opportunities for
unfair or arbitrary disparities, discretion, or error.
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SCORESHEET ENHANCEMENTS AND MULTIPLIERS

This document reflects changes that would have to be made to the offense levels for various

offenses in order to:

(1) eliminate certain enhancements and multipliers from the scoresheet, while

(i1) ensuring that defendants who commit such acts receive approximately the same number of
points as they would have scored as a result of those enhancements and multipliers.

Current System

Existing
Offense Level Current Points

1 4
2 10
3 16
4 22
5 28
6 36
7 56
8 74
9 92
10 116

sanction may be required

sanction possible

required

Levels 1 —4 (22 or less points): non-prison

Levels 1 —6 (44 or less points): non-prison

Levels 7 — 10 (over 44 points): prison sentence

94

Potential New System

New Recommended
Offense Level Points

1 4

2 8

3 12
4 16
5 22
6 28
7 36
8 46
9 52
10 60
11 68
12 76
13 84
14 92
15 108
16 124
17 140
18 180
19 240
20 360

White background: general offense levels
Grey background: enhanced offense levels
to reflect eliminating large enhancements

Levels 15 (22 or less points): non-prison
sanction may be required

Levels 1 — 7 (44 or less points): non-prison
sanction possible

Levels 8 — 16 (over 44 points): prison
sentence required




PART III OF SCORESHEET: VICTIM INJURY ENHANCEMENTS

RECOMMENDATION 1(a): Remove the Second-Degree Murder, Death, Severe Injury,
Sexual Penetration, and Sexual Contact enhancements in Part III from the scoresheet.
Offense levels for the offenses to which these enhancements apply should then be
increased in the accompanying chart to offset elimination of these enhancements.

RECOMMENDATION 1(b): Retain the Moderate Injury (18 points) and Slight Injury
(4 points) Enhancements, since they do not constitute elements of any offenses.

Second Degree Murder (240 points)
e Fla. Stat. 782.04(2) — Unlawful killing of human; act is homicide; unpremeditated (level 16,

#1)
Currently Level 10 out of 10 (116 points) + 240-point enhancement = 356 points
Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 20 out of 20 (360 points)

Death (120 points)
[This offense would not be adjusted to reflect the death enhancement: Fla. Stat. 784.05(3) storing

firearm where minor uses to inflict injury/death (level 5, #22)]

e Fla. Stat. 782.04(4) — Killing of human without design while engaged in certain felonies
(level 9, #7)

Currently level 8 out of 10 (74 points) + 120-point enhancement = 194 points
Current version of suggested chart: Level 9 out of 16 (52 points)
Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 402.319(2) — Misrepresentation and negligence or intentional act resulting in death
(level 12, #1)
Currently Level 7 out of 10 (56 points) + 120-point enhancement = 176 points
Current version of suggested chart: Level 12 out of 20 (76 points)
Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 316.1935(4)(b) — Aggravated Fleeing or Attempted Eluding with Death (level 13,

#1)
Currently level 8 out of 10 (74 points) + 120-point enhancement = 184 points
Current version of suggested chart: Level 13 out of 16 (84 points)
Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 782.07(1) — Negligent homicide (manslaughter) (level 13, #10)
Currently level 7 out of 10 (56 points) + 120-point enhancement = 176 points
Current version of suggested chart: Level 13 out of 16 (84 points)
Necessary new ranking: Level 18 out of 20 (180 points)
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Fla. Stat. 782.071 — Killing of human or unborn child w/ reckless driving (veh manslaughter)

(level 13, #11)
Currently level 7 out of 10 (56 points) + 120-point enhancement = 176 points

Current version of suggested chart: Level 13 out of 16 (84 points)
Necessary new ranking: Level 18 out of 20 (180 points)

Fla. Stat. 782.072 — Killing of human with reckless driving of vessel (level 13, #12)
Currently level 7 out of 10 (56 points) + 120-point enhancement = 176 points
Current version of suggested chart: Level 13 out of 16 (84 points)

Necessary new ranking: Level 18 out of 20 (180 points)

Fla. Stat. 316.193(3)(c)3.a — DUI Manslaughter (level 14, #2)
Currently level 8 out of 10 (74 points) + 120-point enhancement = 194 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 18 out of 20 (180 points)

Fla. Stat. 316.193(3)(c)3.b — DUI Manslaughter + Failure to Render Aid or Give Information

(level 14, #3)
Currently level 9 out of 10 (92 points) + 120-point enhancement = 212 points

Current version of suggested chart: Level 14 out of 16 (92 points)

Necessary new ranking: Level 19 out of 20 (240 points)
NOTE: This is a more serious offense than DUI Manslaughter alone (discussed above)

e Fla. Stat. 316.1935(3)(b) — Causing SBl/Death while driving at high speed to evade law

enforcement with siren and lights activated (level 14, #4)
Currently level 7 out of 10 (56 points) + 120-points = 176 points
Current version of suggested chart: Level 14 out of 16 (92 points)

Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 327.35(3)(¢c)3.b — BUI Manslaughter + Failure to Render Aid or Give Information

(level 14, #5)
Currently level 9 out of 10 (92 points) + 120-point enhancement = 212 points

Current version of suggested chart: Level 14 out of 16 (92 points)

Necessary new ranking: Level 19 out of 20 (240 points)
NOTE: This is a more serious offense than BUI Manslaughter alone (discussed below)

Fla. Stat. 327.35(3)(c)3 — Vessel BUI Manslaughter (level 14, #6)
Currently level 8 out of 10 (74 points) + 120-point enhancement = 194 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 18 out of 20 (180 points)

Fla. Stat. 782.07(2) — Aggravated manslaughter of elderly or disabled adult (level 14, #11)
Currently level 9 out of 10 (92 points) + 120-point enhancement = 212 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 19 out of 20 (240 points)

Fla. Stat. 782.071(1)(b) — Committing vehicular homicide and failing to render aid or give

[ J
information (level 14, #12)
Currently level 8 out of 10 (74 points) + 120-point enhancement = 194 points

Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 782.072(2) — Committing vessel homicide and failing to render aid or give

information (level 14, #13)
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Currently level 8 out of 10 (74 points) + 120-point enhancement = 194 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 499.0051(9) — Knowing sale or purchase of contraband prescription drugs
resulting in death (level 15, #1)
Currently level 10 out of 10 (116 points) + 120-point enhancement = 236 points
Current version of suggested chart: Level 15 out of 16 (108 points)
Necessary new ranking: Level 19 out of 20 (240 points)

e Fla. Stat. 782.04(3) — Accomplice to murder in connection with arson, sexual battery,
robbery, burglary, aggravated fleeing or eluding with serious bodily injury or death, and other specified
felonies (level 15, #2)

Currently level 9 out of 10 (92 points) + 120-point enhancement = 212 points
Current version of suggested chart: Level 15 out of 16 (108 points)
Necessary new ranking: Level 19 out of 20 (240 points)

e Fla. Stat. 782.07(3) — Aggravated manslaughter of a child (level 16, #2)
Currently Level 10 out of 10 (116 points) + 120-point enhancement = 236 points
Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 19 out of 20 (240 points)
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Severe Injury (40 points)
Fla. Stat. 322.34(6) — Carelessly operating a motor vehicle with suspended license, resulting

in death or serious bodily injury (level 6, #5)
Currently Level 5 out of 10 (28 points) + 40-point enhancement = 68 points

Current version of suggested chart: Level 6 out of 16 (28 points)
Necessary new ranking: Level 11 out of 20 (68 points)

Fla. Stat. 944.35(3)(a)2 — Malicious Battery / Inhuman Treatment on Inmate or Offender on

°
Community Supervision Resulting in Great Bodily Harm (level 7, #55)

Currently Level 6 out of 10 (36 points) + 40-point enhancement = 76 points
Current version of suggested chart: Level 7 out of 16 (36 points)
Necessary new ranking: Level 12 out of 20 (76 points)

e Fla. Stat. 316.193(3)(c)2 — DUI Resulting in Serious Bodily Injury (level 9, #2)
Currently Level 7 out of 10 (56 points) + 40-point enhancement = 96 points
Current version of suggested chart: Level 9 out of 16 (52 points)
Necessary new ranking: Level 14 out of 20 (92 points)

e Fla. Stat. 327.35(3)(c)2 — Vessel BUI Resulting in Serious Bodily Injury (level 9, #4)
Currently Level 7 out of 10 (56 points) + 40-point enhancement = 96 points
Current version of suggested chart: Level 9 out of 16 (52 points)

Necessary new ranking: Level 14 out of 20 (92 points)

Fla. Stat. 825.102(3)(b) — Neglecting an Elderly Person or Disabled Adult + Great Bodily

Harm, Disability, or Disfigurement (level 11, #15)
Currently Level 7 out of 10 (56 points) + 40-point enhancement = 96 points

Current version of suggested chart: Level 11 out of 20 (68 points)
Necessary new ranking: Level 14 out of 20 (92 points)

Fla. Stat. 827.03(2)(b) — Neglecting a Child + Great Bodily Harm, Disability, or

Disfigurement (level 11, #17)
Currently Level 7 out of 10 (56 points) + 40-point enhancement = 96 points
Current version of suggested chart: Level 11 out of 20 (68 points)
Necessary new ranking: Level 14 out of 20 (92 points)

Fla. Stat. 402.319(2) — Misrepresentation and negligence or intentional act resulting in great

[ ]
bodily harm, permanent disfigurement, or permanent disability (level 12, #1)

Currently Level 7 out of 10 (56 points) + 40-point enhancement = 96 points
Current version of suggested chart: Level 12 out of 20 (76 points)
Necessary new ranking: Level 14 out of 20 (92 points)

Fla. Stat. 456.065(2) — Practicing health care without a license which results in serious

[ J
bodily injury (level 12, #2)
Currently Level 7 out of 10 (56 points) + 40-point enhancement = 96 points
Current version of suggested chart: Level 12 out of 20 (76 points)
Necessary new ranking: Level 14 out of 20 (92 points)

e Fla. Stat. 784.045(1)(a)l — Aggravated battery; intentionally causing great bodily harm or

disfigurement (level 12, #5)
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Currently Level 7 out of 10 (56 points) + 40-point enhancement = 96 points
Current version of suggested chart: Level 12 out of 20 (76 points)
Necessary new ranking: Level 14 out of 20 (92 points)

e Fla. Stat. 316.1935(4)(b) — Aggravated Fleeing or Attempted Eluding with Serious Bodily
Injury (level 13, #1)
Currently level 8 out of 10 (74 points) + 40 points = 114 points
Current version of suggested chart: Level 13 out of 16 (84 points)
Necessary new ranking: Level 16 out of 20 (124 points)

e Fla. Stat. 784.07(2)(d) — Aggravated Battery on Law Enforcement Officer (level 13, #13)

(triggers two enhancements)
Currently level 7 out of 10 (56 points) + 40 points x 1.5 (LEO multiplier) = 144 points

Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 17 out of 20 (140 points) (taking into account 1.5x law

enforcement point multiplier, as well)

e Fla. Stat. 784.074(1)(a) — Aggravated Battery on Sexual Violent Predators Facility Staff
(level 13, #14) (triggers two enhancements)
Currently level 7 out of 10 (56 points) + 40 points x 1.5 (LEO multiplier) = 144 points
Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 17 out of 20 (140 points) (taking into account 1.5x law

enforcement point multiplier, as well)

e Fla. Stat. 784.08(2)(a) — Aggravated Battery on Person 65+ (level 13, #15)
Currently level 7 out of 10 (56 points) + 40-point enhancement = 96 points
Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 14 out of 20 (92 points)

e Fla. Stat. 784.081(1) — Aggravated Battery on Specified Official/Employee (level 13, #16)
Currently level 7 out of 10 (56 points) + 40-point enhancement = 96 points
Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 14 out of 20 (92 points)

e Fla. Stat. 784.082(1) — Aggravated Battery by Detained Person on Visitor or Other Detainee

(level 13, #17) (triggers two enhancements)
Currently level 7 out of 10 (56 points) + 40 points + 4 points incarceration = 100 points

Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 15 out of 20 (108 points) (taking into account 4-point

incarceration enhancement, as well)

e Fla. Stat. 784.083(1) — Aggravated Battery on Code Inspector (level 13, #18)
Currently level 7 out of 10 (56 points) + 40-point enhancement = 96 points
Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 14 out of 20 (92 points)

e Fla. Stat. 860.121(2)(c) — Shooting at or throwing any object in path of railroad vehicle
resulting in great bodily harm (level 13, #35)
Currently level 8 out of 10 (74 points) + 40-point enhancement = 114 points
Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 16 out of 20 (124 points)

e Fla. Stat. 499.0051(8) — Knowing sale or purchase of contraband prescription drugs

resulting in great bodily harm (level 14, #8)
Currently Level 9 out of 10 (92 points) + 40-point enhancement = 132 points
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Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 17 out of 20 (140 points)

Fla. Stat. 825.102(2) — Aggravated Abuse of Elderly Person or Disabled Adult (Ievel 14, #30)
Currently Level 8 out of 10 (74 points) + 40-point enhancement = 114 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 16 out of 20 (124 points)

e Fla. Stat. 827.03(2)(a) — Aggravated child abuse (level 14, #32)
Currently Level 9 out of 10 (92 points) + 40-point enhancement = 132 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 17 out of 20 (140 points)

e Fla. Stat. 794.011(3) — Sexual battery, victim 12 years or older, offender uses/threatens to

use deadly weapon or force to cause serious injury (level 16, #8) (triggers two enhancements)
Currently Level 10 of 10 (116 points) + 80 points penetration + 40 points = 236 points

Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 19 out of 20 (240 points) (taking into account 80-point

sexual penetration enhancement as well, discussed below)
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Sexual Penetration (80 points)

e Fla. Stat. 827.071(2) and (3) — Using or inducing a child in a sexual performance or promote
or direct such performance — (level 9, #26)
Currently level 6 out of 10 (36 points) + 80 points = 116 points
Current version of suggested chart: Level 9 out of 16 (52 points)
Necessary new ranking: Level 16 out of 20 (124 points)

e Fla. Stat. 794.05(1) — Unlawful sexual activity with specified minor (16-17 year-old victim
and 24+ year-old defendant) (with penetration) (level 10, #7)
Currently level 6 out of 10 (36 points) + 80 points = 116 points
Current version of suggested chart: Level 10 out of 16 (60 points)
Necessary new ranking: Level 16 out of 20 (124 points)

e Fla. Stat. 827.04(3) — Impregnation of Child Under 16 by Defendant 21 or older (level 10,

#18)
Currently level 7 out of 10 (56 points) + 80 points = 136 points
Current version of suggested chart: Level 10 out of 16 (60 points)
Necessary new ranking: Level 17 out of 20 (140 points)

e Fla. Stat. 794.011(5)(b) — Sexual battery, victim 18+, offender 18+, no force likely to cause
serious injury (with penetration) (level 12, #8)
Currently level 8 out of 10 (74 points) + 80 points = 154 points
Current version of suggested chart: Level 12 out of 16 (76 points)
Necessary new ranking: Level 17 out of 20 (140 points)

e Fla. Stat. 794.011(5)(c) — Sexual battery, victim 12+, offender under 18, no force likely to
cause serious injury (with penetration) (level 12, #9)
Currently level 8 out of 10 (74 points) + 80 points = 154 points
Current version of suggested chart: Level 12 out of 16 (76 points)
Necessary new ranking: Level 17 out of 20 (140 points)

e Fla. Stat. 794.011(5)(a) — Sexual battery, victim 12-18, offender 18+, no force likely to cause
serious injury (with penetration) (level 13, #25)
Currently level 8 out of 10 (74 points) + 80 points = 154 points
Current version of suggested chart: Level 13 out of 16 (84 points)
Necessary new ranking: Level 17 out of 20 (140 points)

e Fla. Stat. 794.011(4)(b) — Sexual battery, certain circumstances, victim and offender 18 or
older (with penetration) (level 14, #23)
Currently level 9 out of 10 (92 points) + 80 points = 172 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 794.011(4)(c) — Sexual battery, certain circumstances, victim 12 or older, offender
under 18 (with penetration) (level 14, #24)
Currently level 9 out of 10 (92 points) + 80 points = 172 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 18 out of 18 (180 points)
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e Fla. Stat. 794.011(5)(d) — Sexual battery, victim 12 or older, no force likely to cause serious
injury, offender has prior sex conviction (with penetration) (level 14, #25)
Currently level 8 out of 10 (74 points) + 80 points = 154 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 17 out of 20 (140 points) or Level 18 of 18 (180 points)

e Fla. Stat. 794.011(2) — Sexual battery; victim under 12 and offender under 18 (with
penetration) (level 15, #8)
Currently level 9 out of 10 (92 points) + 80 points = 172 points
Current version of suggested chart: Level 15 out of 16 (108 points)
Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 794.011(4)(a) — Sexual battery; victim 12-18; offender 18 or older (with
penetration) (level 15, #9)
Currently Level 9 out of 10 (116 points) + 80 points = 196 points
Current version of suggested chart: Level 15 out of 16 (108 points)
Necessary new ranking: Level 19 out of 20 (240 points) (taking into account 80-point
sexual penetration enhancement as well, discussed below)

e Fla. Stat. 794.011(3) — Sexual battery; victim 12 years or older, offender uses/threatens to
use a deadly weapon or force to cause serious bodily injury (with penetration) (level 16, #8) (triggers two
enhancements)

Currently Level 10 out of 10 (116 points) + 80 points + 40 points (severe inj)= 236 points

Current version of suggested chart: Level 16 out of 16 (124 points)

Necessary new ranking: Level 19 out of 20 (240 points) (taking into account 40-point
severe injury enhancement as well, discussed above)

e Fla. Stat. 794.011(4)(d) — Sexual battery; victim 12 years or older; offender had previous sex
crime conviction (with penetration) (level 16, #9)
Currently Level 9 out of 10 (92 points) + 80 points = 172 points
Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 794.011(8)(b) — Sexual battery; victim 12-18, offender has familial or custodial
authority (with penetration) (level 16, #10)
Currently Level 9 out of 10 (92 points) + 80 points = 172 points
Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 18 out of 20 (180 points)

e Fla. Stat. 800.04(5)(b) — Lewd or Lascivious Molestation; victim under 12, offender 18 or
older (with penetration) (level 16, #11)
Currently Level 9 out of 10 (92 points) + 80 points = 172 points
Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 18 out of 20 (180 points)
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Sexual Contact (40 points)
Fla. Stat. 800.04(5)(d) — Lewd or lascivious molestation, victim 12-15, offender under 18

(level 8, #5)
Currently level 6 out of 10 (36 points) + 40 points = 76 points

Current version of suggested chart: Level 8 out of 16 (46 points)
Necessary new ranking: Level 12 out of 20 (76 points)

Fla. Stat. 800.04(6)(b) — Lewd or Lascivious conduct; offender 18+ (level 9, #16)
Currently level 6 out of 10 (36 points) + 40 points = 76 points
Current version of suggested chart: Level 9 out of 16 (52 points)
Necessary new ranking: Level 12 out of 20 (76 points)

Fla. Stat. 806.031(2) — Arson w/ great bodily harm to firefighter or other person (level 9,

[ ]
#17)
Currently level 6 out of 10 (36 points) + 40 points = 76 points
Current version of suggested chart: Level 9 out of 16 (52 points)
Necessary new ranking: Level 12 out of 20 (76 points)
e Fla. Stat. 825.1025(3) — Lewd or lascivious molestation of elderly person or disabled adult

(level 9, #25)
Currently level 6 out of 10 (36 points) + 40 points = 76 points

Current version of suggested chart: Level 9 out of 16 (52 points)
Necessary new ranking: Level 12 out of 20 (76 points)

e Fla. Stat. 794.05(1) — Unlawful sexual activity with specified minor (16-17 year-old victim

and 24+ year-old defendant) (union/contact) (level 10, #7)
Currently level 6 out of 10 (36 points) + 40 points = 76 points
Current version of suggested chart: Level 10 out of 16 (60 points)

Necessary new ranking: Level 12 out of 20 (76 points)

e Fla. Stat. 847.0135(2) — Facilitating sexual contact of or with a minor or the visual depiction

of such conduct (level 10, #26)

Currently level 6 out of 10 (36 points) + 40 points = 76 points
Current version of suggested chart: Level 10 out of 16 (60 points)

Necessary new ranking: Level 12 out of 20 (76 points)

e Fla. Stat. 800.04(4)(b) — Lewd or lascivious battery (level 11, #9)
Currently level 8 out of 10 (74 points) + 40 points = 114 points
Current version of suggested chart: Level 11 out of 16 (68 points)
Necessary new ranking: Level 16 out of 20 (124 points)

Fla. Stat. 800.04(5)(c)1 — Lewd or lascivious molestation, victim < 12, def. < 18 (level 11,

°
#10)
Currently level 7 out of 10 (56 points) + 40 points = 96 points
Current version of suggested chart: Level 11 out of 16 (68 points)
Necessary new ranking: Level 14 out of 20 (92 points)
e Fla. Stat. 800.04(5)(¢c)2 — Lewd or lascivious molestation, victim 12-16, def. 18+ (level 11,
#11)

Currently level 7 out of 10 (56 points) + 40 points = 96 points
Current version of suggested chart: Level 11 out of 16 (68 points)
Necessary new ranking: Level 14 out of 20 (92 points)
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Fla. Stat. 794.011(5)(b) — Sexual battery, victim 18+, offender 18+, no force likely to cause

serious injury (union/contact) (level 12, #8)
Currently level 8 out of 10 (74 points) + 40 points = 114 points

Current version of suggested chart: Level 12 out of 16 (76 points)
Necessary new ranking: Level 16 out of 20 (124 points)

Fla. Stat. 794.011(5)(c) — Sexual battery, victim 12+, offender under 18, no force likely to

°
cause serious injury (union/contact) (level 12, #9)
Currently level 8 out of 10 (74 points) + 40 points = 114 points

Current version of suggested chart: Level 12 out of 16 (76 points)
Necessary new ranking: Level 16 out of 20 (124 points)

Fla. Stat. 794.011(5)(a) — Sexual battery, victim 12-18, offender 18+, no force likely to cause

serious injury (union/contact) (level 13, #25)
Currently level 8 out of 10 (74 points) + 40 points = 114 points

Current version of suggested chart: Level 13 out of 16 (84 points)
Necessary new ranking: Level 16 out of 20 (124 points)

Fla. Stat. 800.04(5)(e) — Lewd or lascivious molestation; victim 12-16; def. 18+ w/ prior sex

conviction (level 13, #27)
Currently level 7 out of 10 (56 points) + 40 points = 96 points

Current version of suggested chart: Level 13 out of 16 (84 points)
Necessary new ranking: Level 14 out of 20 (92 points)

e Fla. Stat. 794.011(4)(b) — Sexual battery, certain circumstances, victim and offender 18 or

older (union/contact) (level 14, #23)
Currently level 9 out of 10 (92 points) + 40 points = 132 points

Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 17 out of 20 (140 points)

Fla. Stat. 794.011(4)(c) — Sexual battery, certain circumstances, victim 12 or older, offender under 18

(union/contact) (level 14, #24)
Currently level 9 out of 10 (92 points) + 40 points = 132 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 17 out of 20 (140 points)

Fla. Stat. 794.011(5)(d) — Sexual battery, victim 12 or older, no force likely to cause serious

°
injury, offender has prior sex conviction (union/contact) (level 14, #25)

Currently level 8 out of 10 (74 points) + 40 points = 114 points
Current version of suggested chart: Level 14 out of 16 (92 points)

Necessary new ranking: Level 16 out of 20 (124 points)

Fla. Stat. 800.04(4)(c) — Lewd or lascivious battery, def 18+ w/ prior sex conviction (level

14, #27)
Currently level 8 out of 10 (74 points) + 40 points = 114 points

Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 16 out of 20 (124 points)
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e Fla. Stat. 825.1025(2) — Lewd or lascivious battery upon an elderly person or disabled adult
(level 14, #31)
Currently level 8 out of 10 (74 points) + 40 points = 114 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 16 out of 20 (124 points)

e Fla. Stat. 794.011(2) — Sexual battery; victim under 12 and offender under 18 (union/contact)
(level 15, #8)

Currently level 9 out of 10 (92 points) + 40 points = 132 points
Current version of suggested chart: Level 15 out of 16 (108 points)
Necessary new ranking: Level 17 out of 20 (140 points)

e Fla. Stat. 794.011(4)(a) — Sexual battery, victim 12-18; offender 18 or older (union contact)
(level 15, #9)

Currently Level 9 out of 10 (116 points) + 40 points = 156 points

Current version of suggested chart: Level 15 out of 16 (108 points)

Necessary new ranking: Level 17 out of 20 (140 points) (taking into account 40-point
union/contact enhancement as well, discussed below)

e Fla. Stat. 794.011(3) — Sexual battery; victim 12 years or older; offender uses/threatens to
use a deadly weapon or force to cause serious bodily injury (union/contact) (level 16, #8)
Currently Level 10 out of 10 (116 points) + 40 points = 156 points
Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 17 out of 20 (140 points)

e Fla. Stat. 794.011(4)(d) — Sexual battery; victim 12 years or older; offender had previous sex
crime conviction (union/contact) (level 16, #9)
Currently Level 9 out of 10 (92 points) + 40 points = 132 points
Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 17 out of 20 (140 points)

e Fla. Stat. 794.011(8)(b) — Sexual battery; victim 12-18, offender has familial or custodial
authority (union/contact) (level 16, #10)
Currently Level 9 out of 10 (92 points) + 40 points = 132 points
Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 17 out of 20 (140 points)

e Fla. Stat. 800.04(5)(b) — Lewd or Lascivious Molestation; victim under 12, offender 18 or
older (union/contact) (level 16, #11)
Currently Level 9 out of 10 (92 points) + 40 points = 132 points
Current version of suggested chart: Level 16 out of 16 (124 points)
Necessary new ranking: Level 17 out of 20 (140 points)
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PART V OF SCORESHEET: LEGAL STATUS VIOLATIONS

RECOMMENDATION 2(a): Remove the Escape and Failure to Appear enhancements
from the scoresheet. Offense levels for the offenses to which these enhancements apply
should then be increased to offset failure to apply the enhancements.

Escape (4-point enhancement)

e Fla. Stat. 985.721 — Escapes from a juvenile facility: secure detention or
residential commitment facility (level 4, #41)
Currently: Level 3 out of 10 (16 points) + 4 points = 20 points
Current version of suggested chart: Level 4 out of 16 (16 points)
Necessary new ranking: Level 5 out of 20 (22 points)

e Fla. Stat. 944.40 — Escape (level 7, #56)
Currently: Level 6 out of 10 (36 points) + 4 points = 40 points
Current version of suggested chart: Level 7 out of 16 (36 points)
Necessary new ranking: Level 8 out of 20 (46 points)

Failure to appear (4-point enhancement)
e Fla. Stat. 843.15(1)(a) — Failure to appear while on bail for felony (level 5, #37)
Currently: Level 4 out of 10 (22 points) + 4 points = 26 points
Current version of suggested chart: Level 5 out of 16 (22 points)
Necessary new ranking: Level 6 out of 16 (28 points)
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RECOMMENDATION 2(b): Retain the /ncarceration enhancement, but apply it only when
it is not included as an element of the offense of conviction. The offense levels of crimes
where this enhancement is included as an element have already been increased in the
accompanying chart to offset failure to apply it.

Incarceration (4-point enhancement)

e Fla. Stat. 784.082(3) — Battery by detained person on visitor or other detainee (level 5, #15)
Currently: Level 4 out of 10 (22 points) + 4 points = 26 points
Current version of suggested chart: Level 5 out of 16 (22 points)
Necessary new ranking: Level 6 out of 16 (28 points)

e Fla. Stat. 944.47(1)c — Possessing Contraband on Grounds of Correctional Institution (level
5, #43)

Currently: Level 3 out of 10 (16 points) + 4 points = 20 points
Current version of suggested chart: Level 5 out of 16 (22 points) [OK]

e Fla. Stat. 784.082(1) — Aggravated Battery by Detained Person on Visitor or Other Detainee
(level 13, #17) (triggers two enhancements)
Currently level 7 out of 10 (56 points) + 4 points = 60 points
Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 15 out of 20 (108 points) (taking into account 40-point
severe injury enhancement, as well)

RECOMMENDATION 2(¢): Retain the Fleeing (4 points), Supersedeas Bond (4 points),
Pretrial Intervention or Diversion Program (4 points), and Community Supervision
(4 points) enhancements on the scoresheet.
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PART VII OF SCORESHEET: FIREARM/SEMI-AUTOMATIC OR MACHINE GUN

RECOMMENDATION 3: Retain the Firearm/Semi-Automatic or Machine Gun (18 or 25
points) enhancement

PART VIII OF SCORESHEET: PRIOR SERIOUS FELONY

RECOMMENDATION 4: Delete the Prior Serious Felony enhancement and replace with
alternate charts as described in Resolution #9.
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PART IX OF SCORESHEET — ENHANCEMENTS

RECOMMENDATION 5(a) — Remove the Drug Trafficking, Motor Vehicle Theft, Domestic
Violence in Presence of Related Child, and Adult-on-Minor Sex Offenses enhancements
from the scoresheet. Offense levels for the offenses to which these enhancements applied

have been increased to offset failure to apply the enhancements.

Drug Trafficking (1.5x point multiplier)

e Fla. Stat. 893.135(1) — trafficking various illegal drugs — (level 12, #25-42)

Currently: Level 7 out of 10 (56 points) x 1.5 = 84 points
Current version of suggested chart: Level 12 out of 16 (76 points)
Necessary new ranking: Level 13 out of 20 (84 points)

Fla. Stat. 499.0051(6) — Knowing trafficking in contraband prescription drugs (level 13, #2)
Currently: Level 8 out of 10 (74 points) x 1.5 = 111 points
Current version of suggested chart: Level 13 out of 16 (84 points)
Necessary new ranking: Level 15 out of 20 (108 points)

e Fla. Stat. to 893.135(1)(a)2 to 893.135(1)(b)1.b — trafficking various controlled substances
(level 13, #41-55)
Currently: Level 8 out of 10 (74 points) x 1.5 =111 points
Current version of suggested chart: Level 13 out of 16 (84 points)
Necessary new ranking: Level 15 out of 20 (108 points)

e Fla. Stat. 893.135(1)(a)-(n) — trafficking various illegal drugs (level 14, #37-50)

Currently: Level 9 out of 10 (92 points) x 1.5 = 138 points
Current version of suggested chart: Level 14 out of 16 (92 points)
Necessary new ranking: Level 17 out of 20 (140 points)

Motor Vehicle Theft (1.5x point multiplier)
e Fla. Stat. 812.014(2)(c)6 —Grand theft auto, 3rd degree, three or more prior grand theft auto

convictions (level 8, #06)
Currently: New offense — no current listing on the offense severity ranking chart

Current version of suggested chart: Level 8 out of 16 (46 points)
Necessary new ranking: Level 10 out of 20 (60 points)

Domestic Violence in Presence of Related Child (1.5x multiplier)

o Fla. Stat. 784.041 — Felony Battery; domestic battery by strangulation in the presence of a

child under 16 (level 9, #9)
Currently: New offense — no current listing on the offense severity ranking chart

Current version of suggested chart: Level 9 out of 16 (52 points) [OK]
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Adult-on-(Detained)-Minor Sex Offense (2x point multiplier)

e Fla. Stat. 787.01(3)(a) — kidnapping of child under 13, perpetrator also commits aggravated
child abuse, sexual battery, or lewd or lascivious battery, molestation, conduct, or exhibition (level 16,
#4)
Currently: Level 10 of 10 (116 points) x 2 =232 points
Current version of suggested chart: Level 16 of 16 (124 points)
Necessary new ranking: Level 19 of 20 (240 points)

e Fla. Stat. 787.02(3)(a)— false imprisonment of child under 13; perpetrator also commits
aggravated child abuse, sexual battery, or lewd or lascivious battery, molestation, conduct, or exhibition

(level 16, #5)

Currently: Level 9 of 10 (92 points) x 2 = 184 points
Current version of suggested chart: Level 16 of 16 (124 points)
Necessary new ranking: Level 18 of 20 (180 points)

RECOMMENDATION 5(b): Retain the Law Enforcement Officer Protection Act (including
2.0 and 2.5 multipliers) and Criminal Gang Offense enhancements, but apply them only
when they are not included as an element of the offense of conviction. The offense levels
of crimes where this enhancement is included as an element have already been increased
in the accompanying chart to offset failure to apply it.

Law Enforcement Protection Act (1.5x point multiplier)

e Fla. Stat. 775.0875(1) — Taking Firearm from Law Enforcement Officer (level 8, #1)
Currently Level 6 out of 10 (36 points) x 1.5 = 54 points
Current version of suggested chart: Level 9 out of 16 (52 points)
Necessary new ranking: Level 9 out of 20 (52 points)

e Fla. Stat. 784.07(2)(c) — Aggravated Assault on Law Enforcement Officer (level 9, #10)
(triggers two enhancements)
Currently Level 6 out of 10 (36 points) x 1.5 = 54 points
Current version of suggested chart: Level 9 out of 16 (52 points)
Necessary new ranking: Level 14 out of 20 (92 points) (taking into account 40-point
enhancement for severe injury as well)

e Fla. Stat. 784.07(2)(d) — Aggravated Battery on Law Enforcement Officer (level 13, #13)
(triggers two enhancements)
Currently level 7 out of 10 (56 points) x 1.5 = 84 points
Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 16 out of 20 (122 points) (taking into account 40-point
severe injury enhancement, as well)

e Fla. Stat. 784.074(1)(a) — Aggravated Battery on Sexual Violent Predators Facility Staff
(level 13, #14) (triggers two enhancements)
Currently level 7 out of 10 (56 points) x 1.5 = 84 points
Current version of suggested chart: Level 13 out of 20 (84 points)
Necessary new ranking: Level 16 out of 20 (122 points) (taking into account 40-point
severe injury enhancement, as well)
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Criminal Gang Offense (1.5x point multiplier)
Fla. Stat. 874.05(1)(a) — Encouraging or recruiting another to join a criminal gang (level 6,

#45)
Currently Level 4 out of 10 (22 points) x 1.5 = 33 points

Current version of suggested chart: Level 6 out of 16 (28 points)
Necessary new ranking: Level 7 out of 20 (36 points)

Fla. Stat. 874.05(1)(b) — Encouraging or recruiting another to join a criminal gang, second

or subsequent offense (level 9, #30)
Currently Level 5 out of 10 (28 points) x. 1.5 = 42 points

Current version of suggested chart: Level 9 out of 16 (52 points) [OK]

Fla. Stat. 874.05(2)(a) — Encouraging or recruiting a person under 13 to join a criminal gang

(level 9, #31)
Currently Level 5 out of 10 (28 points) x 1.5 =42 points

Current version of suggested chart: Level 9 out of 16 (52 points) [OK]

Fla. Stat. 874.05(2)(b) — Encouraging or recruiting a person under 13 to join a criminal

[ J
gang; second or subsequent offense (level 12, #21)
Currently Level 7 out of 10 (56 points) x 1.5 = 84 points
Current version of suggested chart: Level 12 out of 16 (76 points)

Necessary new ranking: Level 13 out of 20 (84 points)

Fla. Stat. 874.10 — Knowingly, initiating, organizing, planning, financing, directing,

°
managing, or supervising criminal gang activity (level 13, #37)
Currently Level 7 out of 10 (56 points) x 1.5 = 84 points
Current version of suggested chart: Level 13 out of 16 (84 points) [OK]
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CRIMINAL PUNISHMENT CODE TASK FORCE
Non-Prison Subcommittee
Final Subcommittee Report

Proposed Recommendation #4:

A) Establish or expand adult prearrest diversion programs in each judicial circuit that
incorporate evidence-based interventions and treatment services.

B) Outline a broad set of guidelines within the statutes based on standards set by the Steering
Committee on Problem Solving Courts and approved by the Florida Supreme Court. These
guidelines will act as a roadmap for State Attorneys, courts, and other important justice
stakeholders to follow when developing problem solving courts in their respective circuits.

NPS-3: Amend Florida Statutes regarding diversion to mandate funding for diversion courts: Florida
Statute 397.334 (Drug Court), Florida Statute 394.47892 (Mental Health Court), Florida Statute
394.47891 (Veterans Court), and Florida Statute 948.16 (Misdemeanor mental health/drug/veterans
court programs). Create an oversight office of all diversion programs in the state for consistency.
Oversight office to consult with subject matter experts for best practices. Recommend Legislature
allocate appropriate sufficient recurring funds for implementation and operation of all the statutory
diversion programes.

After further discussion, proposed recommendation evolved into what is now proposed
recommendation #4 for the following reasons:

a) The subcommittee felt that the oversight offered by the guidelines and standards set by the
Steering Committee on Problem Solving Courts was adequate and addresses the need for
consistency.

b) Funding is tied to the adherence to the standards and guidelines set by the steering committee.

c) Intheinterest of consistency but with respect to the different needs of each circuit, the
subcommittee would recommend guiding but not limiting language available within the
statutes.

d) Such language would promote continued education of State Attorneys and justice stakeholders
and make for successful programs.

e) To truly strengthen the state’s efforts at reducing criminal justice system involvement and
incarceration rates, it is important to address both prearrest diversion and post-arrest problem
solving courts.
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NPS-2: Give county jails/jailers statutory authority to release pretrial detainee inmates accused of eligible
non-violent/non-sexual crimes on conditional medical release. The Florida Department of Corrections is
permitted, pursuant to section 947.149, Fla. Stat., to establish a conditional medical release program
and release pretrial detainee inmates who meet certain criteria.

After additional consideration, the subcommittee noted that this would be a significant political lift for
the sheriffs and voted to discontinue further discussion of this recommendation.

NPS-1: Allow law enforcement to issue notices to appear for Non-Violent, Non-Sexual Third-Degree
Felonies.

After further discussion, the subcommittee decided that this proposal does not fall within the scope of
the task force.
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Mental Health Court Guidelines
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Introduction

Mental health courts are part of a broader nationwide problem-solving courts movement that began
when Miami-Dade County established the first Adult Drug Court in 1989. The first mental health court
in the country was also established in Florida when Broward County formed a mental health court in
1997. While numerous other problem-solving courts have since been established in Florida and around
the country (for example, veterans treatment courts and DUI courts), the vast majority of the studies
have been focused exclusively on drug courts. As such, the Florida Adult Drug Court Best Practice
Standards, promulgated by the Supreme Court of Florida in 2017, remain the most robust model for
other Florida problem-solving courts, even though those standards have not yet been studied against a
mental health court population. Such studies would be necessary in order to determine more
conclusively which practices produce the best outcomes for this population, such that those practices
could be truly deemed evidence-based.

With that caveat in mind, this document was created to offer a meaningful set of guidelines, fidelity to
which will ensure that Florida mental health courts provide the best possible outcomes for the persons
they serve. The two main starting points for this work have been the Florida Adult Drug Court Best
Practice Standards (2017), and the Council of State Governments Justice Center for the Bureau of Justice
Assistance (2007). This document has been reviewed by subject matter experts from around the state
and nation, and their guidance has been incorporated. As is noted in the introduction to the Florida
Adult Drug Court Best Practice Standards, as further research on these matters is conducted, it is likely
that these guidelines will be adjusted to reflect the findings therein. In the meantime, it is intended that
these guidelines will assist mental health courts in Florida with adhering to a common set of practices,
each of which is aimed at producing the best possible outcomes for the population being served.

The primary goal of a mental health court is to identify and divert from the traditional criminal justice
system eligible individuals with mental disorders and co-occurring substance use disorders. These
individuals enter the mental health court by voluntarily accepting a judicially supervised, community-
based treatment plan that is specifically tailored to their needs. Compliance with treatment and
supervision terms is monitored by a multidisciplinary team made up of stakeholders from both the
justice system and the treatment provider. The court maintains a specialized docket and holds regular
confidential staffings with the team members, and regular status hearings with the participants. The
terms for successful completion of the program are clearly defined and explained to the participant
prior to his or her entry into the program.

A defining feature of mental health courts is the highly individualized nature of the treatment and
supervision plans for each participant. If the target population is properly identified, it is likely that
capabilities and characteristics of each participant will vary widely. As such, the mental health court
team is charged with crafting its responses to each participant, both positive and negative in nature,
with due consideration to the unique circumstances of that participant. When appropriate, the team
should consult the treatment professionals (and others with relevant expertise) for assistance in
ascertaining a participant’s capabilities for complying with their treatment and supervision
requirements.
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State of Florida

Adult Mental Health Court Best Practice Guidelines

1. Target Population

Eligibility criteria address public safety and consider a community’s treatment capacity, in addition to
the availability, of alternatives to pretrial detention for defendants with mental illnesses. Eligibility
criteria also take into account the relationship between mental illness and a defendant’s offenses, while
allowing the individual circumstances of each case to be considered (Council of State Governments
Justice Center for the Bureau of Justice Assistance , 2007).

A. Eligibility and Exclusion Criteria

1. Criteria should be clearly defined and developed to reflect the individual treatment capacity of a
community (Supreme Court of the State of Florida, 2017).

2. Participants are identified, referred, and accepted into mental health courts, and then linked to
community-based service providers as quickly as possible (Council of State Governments Justice
Center for the Bureau of Justice Assistance , 2007).

3. Terms of participation are clear, promote public safety, facilitate the defendant’s engagement in
treatment, are individualized to the level of risk that defendant represents to the community, and
provide for positive legal outcomes for those individuals who successfully complete the program
(Council of State Governments Justice Center for the Bureau of Justice Assistance , 2007).

4. Defendants fully understand the program requirements before agreeing to participate in a mental
health court. They are provided legal counsel to inform this decision and subsequent decisions
about program involvement. Procedures exist in the mental health court to address, in a timely
fashion, concerns about a defendant’s competency whenever they arise (Council of State
Governments Justice Center for the Bureau of Justice Assistance , 2007).

5. Health and legal information should be shared in a way that protects potential participant’s
confidentiality rights as mental health consumers and their constitutional rights as defendants.
Information gathered as part of the participant’s court-ordered treatment program or services
should be safeguarded in the event that participants are returned to traditional court processing
(Council of State Governments Justice Center for the Bureau of Justice Assistance , 2007).

B. Risk and Need
1. Asthe court can only serve a small portion of defendants with mental illnesses the mental health
court should focus on those with serious mental illness coupled with a higher risk of rearrest.

C. Validated Eligibility Assessments
1. Mental Health Courts must use validated risk and assessment tools (Supreme Court of the State of
Florida, 2017).
2. Evaluators are trained and proficient in the administration and interpretation of the risk, screening,
and assessment tools (Supreme Court of the State of Florida, 2017).
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D. Criminal History Disqualifications
1. Current or prior offenses may disqualify potential participants from participation if evidence

demonstrates participants cannot be managed safely or effectively (Supreme Court of the State of
Florida, 2017).

2. Barring legal prohibitions, potential participants charged with drug dealing or those with violent
histories are not automatically excluded (Supreme Court of the State of Florida, 2017).

E. Clinical Disqualifications
1. If adequate treatment is available potential participants are not disqualified from participation
because of co-occurring substance use disorders, medical conditions, or use of legally prescribed
psychotropic or addiction medication (Supreme Court of the State of Florida, 2017).

120



2. Disadvantaged Groups

Individuals from groups who have experienced discrimination of reduced opportunities because of their
race, ethnicity, gender, sexual orientation, sexual identity, physical or mental disability, religion, or
socioeconomic status receive the same opportunities as others to participate and succeed in the mental
health court (Supreme Court of the State of Florida, 2017).

A. Equivalent Access
1. Eligibility criteria for the mental health court are nondiscriminatory in intent and impact (Supreme
Court of the State of Florida, 2017).
2. Mental health courts must monitor and make adjustments if an eligibility requirement has the effect
of restricting access for members of a disadvantaged group (Supreme Court of the State of Florida,
2017).

B. Equivalent Retention
1. The mental health court regularly monitors whether members of disadvantaged groups complete
the program at equivalent rates to other participants (Supreme Court of the State of Florida, 2017).
2. If completion rates are significantly lower for members of a disadvantaged group, the
multidisciplinary mental health court team should remediate the disparity (Supreme Court of the
State of Florida, 2017).

C. Equivalent Treatment
1. Members of disadvantaged groups receive the same levels of care and quality of treatment as other
participants with comparable clinical needs (Supreme Court of the State of Florida, 2017).
2. The mental health court administers evidence-based treatments that are effective for use with
members of disadvantaged groups represented in the mental health court population (Supreme
Court of the State of Florida, 2017).

D. Equivalent Incentives and Sanctions
1. Members of disadvantaged groups receive the same incentives and sanctions as other participants
for comparable achievements or infractions, except when they may cause harm or injury to
participant’s physical or mental health (Supreme Court of the State of Florida, 2017).
2. The mental health court regularly monitors the delivery of incentives and sanctions to ensure they
are administered equivalently to all participants (Supreme Court of the State of Florida, 2017).

E. Equivalent Dispositions
1. Members of disadvantaged groups receive the same legal dispositions as other participants for
completing or failing to complete the mental health court program (Supreme Court of the State of
Florida, 2017).

F. Team Training
1. Multidisciplinary mental health court team members shall attend training on recognizing implicit
cultural biases, understanding unique needs, and correcting disparate impacts for members of the
disadvantaged groups (Supreme Court of the State of Florida, 2017).
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3. Roles and Responsibilities of the Judge

The mental health court judge is up-to-date on current law best practices in mental health courts,
participates regularly in team meetings, interacts frequently and respectfully with participants, and gives
due consideration to the input of other team members (Supreme Court of the State of Florida, 2017).

A. Professional Training
1. The mental health court judge attends training on legal and constitutional issues in mental health
courts, judicial ethics, evidence-based substance use and mental health treatment, behavior
modification techniques (i.e. incentives and sanctions), community supervision, and other advances
in the mental health court field (Supreme Court of the State of Florida, 2017).

B. Length of Term
1. The judge presides over the mental health court for no less than two consecutive years to maintain
the continuity of the program and ensure use of current mental health court policies, procedures,
and best practices (Supreme Court of the State of Florida, 2017).

C. Consistent Docket
1. Participants appear before the same judge throughout their participation in mental health court
(Supreme Court of the State of Florida, 2017).

D. Participation in Pre-Court Staff Meetings
1. The judge regularly attends pre-court staff meetings during which each participant’s progress is
reviewed and potential consequences for performance are discussed by the mental health court
team (Supreme Court of the State of Florida, 2017).

E. Frequency of Status Hearings

1. Participants appear before the judge for status hearings at least every two weeks during the first
phase of the program (Supreme Court of the State of Florida, 2017).

2. The frequency of status hearings may be reduced gradually after participants have achieved
satisfactory progress and are routinely engaged in treatment (Supreme Court of the State of Florida,
2017).

3. Status hearings are scheduled every four weeks until participants are in the last phase of the
program (Supreme Court of the State of Florida, 2017).

F. Length of Court Interactions
1. Status hearings shall be conducted individually with each participant (Supreme Court of the State of
Florida, 2017).
2. Evidence suggests that judges should spend at least three minutes interacting with each participant
in court (Supreme Court of the State of Florida, 2017).

G. Judicial Demeanor
1. The judge offers supportive comments to participants, stresses the importance of their commitment
to treatment and recovery, and motivates them to successfully attain their goals (Supreme Court of
the State of Florida, 2017).
2. The judge treats each participant with dignity and respect (Supreme Court of the State of Florida,
2017).
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The judge is responsible for maintaining a safe therapeutic environment, giving due consideration to
the unique circumstances of each individual participant.

The judge allows participants a reasonable opportunity to explain their perspectives concerning
factual controversies and imposition of sanctions, incentives, and therapeutic adjustments (Supreme
Court of the State of Florida, 2017).

H. Judicial Decision Making
The judge makes all final determinations and decisions concerning the imposition of incentives and
sanctions (Supreme Court of the State of Florida, 2017).
The judge makes all decisions after considering input from multi-disciplinary mental health court
team members, the participant, and defense counsel (Supreme Court of the State of Florida, 2017).
The judge considers the input of trained treatment professionals when imposing treatment-related
conditions (Supreme Court of the State of Florida, 2017).
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4. Incentives, Sanctions and Therapeutic Adjustments

Consequences for participants’ behavior are predictable, fair, consistent, and administered in
accordance with evidence-based principles of effective behavioral modification (Supreme Court of the
State of Florida, 2017). The mental health court team takes into consideration the unique circumstances
of the participant and their mental disorders when crafting incentives and sanctions. Thus, incentives
and sanctions used should be individualized to the participant.

A. Advance Notice

1. Mental health court participants are provided with written policies and procedures concerning
incentives, sanctions, and treatment interventions before program admission (Supreme Court of the
State of Florida, 2017).

2. The policies and procedures provide a clear indication of which behaviors may elicit an incentive,
sanction, or therapeutic adjustment; the range of consequences that may be imposed for those
behaviors; the criteria for phase advancement, graduation, and termination from the program; and
the legal and collateral consequences that may ensue from graduation and termination (Supreme
Court of the State of Florida, 2017).

3. The multi-disciplinary mental health court team reserves a reasonable degree of discretion to
modify a presumptive consequence in light of circumstances (Supreme Court of the State of Florida,
2017).

B. Opportunity to be Heard

1. Participants are afforded an opportunity to explain their perspective before the imposition of a
consequence or therapeutic adjustment (Supreme Court of the State of Florida, 2017).

2. If a participant has difficulty expressing him or herself because of such factors as a language barrier,
nervousness, or cognitive limitation, the judge should allow the participant’s attorney or legal
representative to assist in providing explanations (Supreme Court of the State of Florida, 2017).

3. Participants receive a clear explanation for the imposition or withholding of a particular
consequence (Supreme Court of the State of Florida, 2017).

C. Equivalent Consequences
1. Participants receive consequences that are equivalent to those received by other participants in the
same phase of the program who are engaged in comparable conduct (Supreme Court of the State of
Florida, 2017).
2. Unless necessary to protect the individual from harm, consequences shall be imposed without
regard to gender, race, ethnicity, nationality, socioeconomic status, or sexual orientation (Supreme
Court of the State of Florida, 2017).

D. Progressive Sanctions

1. A mental health court shall have a formal protocol of sanctions, including a protocol for reporting
non-compliance, established in writing and included in the courts policies and procedures (Supreme
Court of the State of Florida, 2017).

2. A mental health court should avoid sanctions that risk impairing the participant’s therapeutic
progress. In considering and crafting a sanction, care should be taken by the team to consider all
relevant input from persons with knowledge of the participant’s conduct and circumstances, and
from mental health professionals as to therapeutic goals and consequences thereto.
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For distal goals, the sanctions should progressively increase in severity of successive infractions. For
proximal goals, a more severe sanction should be imposed (Supreme Court of the State of Florida,
2017).

Therapeutic responses should be exhausted prior to the imposition of incarceration.

There shall be finite time periods for sanctions, including those sanctions involving incarceration or
detention (Supreme Court of the State of Florida, 2017).

All reasonable steps should be taken to ensure that all relevant medical information is provided
from the team to the jail, and from the jail to the team, in the event of an incarceration.
Incarceration and detention should be considered as a last option (Supreme Court of the State of
Florida, 2017)

E. Licit Addictive or Intoxicating Substances
Consequences are imposed for the non-medically indicated use of intoxicating or addictive
substances including, but not limited to, alcohol, cannabis (marijuana), and medications, regardless
of the illicit nature of the substance (Supreme Court of the State of Florida, 2017).
The multi-disciplinary mental health court team relies on expert medical input to determine
whether a prescription for an addictive or intoxicating medication is medically necessary and
whether alternatives are available.

F. Therapeutic Adjustments
Non-adherence to conditions of the program is common but should never be ignored (Council of
State Governments Justice Center for the Bureau of Justice Assistance , 2007). The first response to
non-adherence should be to review treatment plans and other service needs (Council of State
Governments Justice Center for the Bureau of Justice Assistance , 2007).
Participants do not receive punitive sanctions if they are otherwise compliant with their treatment
and supervision requirements but are not responding to treatment interventions. Reassessment and
adjustment of treatment plans may be required (Supreme Court of the State of Florida, 2017).
Adjustments to treatment plans are based on the recommendations of trained treatment
professionals (Supreme Court of the State of Florida, 2017).

G. Incentivizing Productivity
The mental health court places as much emphasis on incentives for productive behavior and
program compliance as it does on sanctioning non-productive behaviors and program non-
compliance (Supreme Court of the State of Florida, 2017).
Mental health courts should provide a diverse array of incentives to encourage recovery-oriented
behaviors, such as abstinence, treatment attendance, and employment (Supreme Court of the State
of Florida, 2017).
For distal goals, the incentives should be meaningful to the individual and represent the efforts
made to achieve that goal (Supreme Court of the State of Florida, 2017).
For proximal goals, incentives should be tailored to individual participants and may be used both in
and out of the courtroom (Supreme Court of the State of Florida, 2017).
The mental health court provides new participants with written examples of behaviors that lead to
possible incentives that may be awarded (Supreme Court of the State of Florida, 2017).
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H. Phase Promotion
Phase promotion is predicated on the achievement of realistic and defined behavioral goals
(Supreme Court of the State of Florida, 2017).
Criteria for phase advancement and graduation include objective evidence that participants are
engaged in productive activities; such as employment, education, or attendance in peer support
groups (Supreme Court of the State of Florida, 2017).
As participants advance through the stages of the program, sanctions for infractions may increase in
magnitude, reward for achievements may decrease, and supervision services may be reduced
(Supreme Court of the State of Florida, 2017).
Treatment is reduced only if its clinically determined that such reduction is unlikely to cause a
relapse (Supreme Court of the State of Florida, 2017).
The frequency of drug and alcohol testing, if applicable, is not reduced until clinically appropriate
(Supreme Court of the State of Florida, 2017).
The team should develop a remedial plan for any participant that relapses or is inappropriate for
transition to another level (Supreme Court of the State of Florida, 2017).

I Jail Sanctions
Jail sanctions are judiciously imposed when either (1) the safety of the public or the participant
demands it, or (2) all lesser sanctions have been attempted or at least considered, and have been
deemed by the team to be unlikely to correct the behavior at issue. Jail sanctions are finite in
durations and should not last more than three to five days (Supreme Court of the State of Florida,
2017).
Mental health courts should be slow to impose jail sanctions at all times, particularly when doing so
would impair the participant’s progress with therapeutic goals.
Participants are afforded access to counsel and a fair hearing (Supreme Court of the State of Florida,
2017).
Generally, periods of incarcerations in excess of five days have little therapeutic benefit, should be
avoided, and may be detrimental to a participant’s progress (Supreme Court of the State of Florida,
2017).

J.  Terminations
Participants who are terminated from the mental health court receive a sentence disposition for the
underlying offense that brought them into mental health court (Supreme Court of the State of
Florida, 2017).
Participants are informed in advance of the circumstances under which they may receive an
augmented sentence for failing to complete the mental health court program (Supreme Court of the
State of Florida, 2017).
Participants may be terminated from mental health court if they are no longer safely manageable in
the community or repeatedly fail to comply with treatment or supervision requirements (Supreme
Court of the State of Florida, 2017).
Participants are not automatically terminated from the mental health court for continued symptoms
of mental illness unless they are non-compliant or unresponsive to available treatment alternatives
(Supreme Court of the State of Florida, 2017).

12

126



If a participant is terminated from the mental health court because adequate treatment is not
available, the participant should not receive an augmented sentence or disposition (Supreme Court
of the State of Florida, 2017).

K. Graduation
Graduates may avoid a criminal record and/or incarceration and receive a reduced sentence or
disposition (Supreme Court of the State of Florida, 2017).
Graduates may receive alternative dispositions, including a dismissal of their charges or early
termination of their probation (Supreme Court of the State of Florida, 2017).
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5. Mental Health Treatment

Participants receive mental health treatment based on a standardized assessment of their treatment
needs. Mental health treatment is not provided to reward desired behaviors, punish infractions, or serve
other non-clinically indicated goals. Treatment providers are trained and supervised to deliver a
continuum of evidence-based intervention (Supreme Court of the State of Florida, 2017).

A. Continuum of Care

1. The mental health court offers mental health treatment including all treatment services available in
the local continuum of care.

2. Standardized placement criteria govern the level of care provided (Supreme Court of the State of
Florida, 2017).

3. Adjustments to the level of care are predicated on each participant’s response to treatment and are
not tied to the mental health courts programmatic phase structure (Supreme Court of the State of
Florida, 2017).

4. Participants do not receive punitive sanctions or an augmented sentence if they fail to respond to a
level of care that is substantially below or above their assessed treatment needs (Supreme Court of
the State of Florida, 2017).

B. Placement in Custody

1. Participants are not involuntarily incarcerated to achieve clinical or social service objectives; such as
obtaining access to residential treatment or housing.

2. Mental health court staff ensure that participants who are taken into custody are placed in mental
health and other relevant treatment programs within the jail when available (Supreme Court of the
State of Florida, 2017).

3. Mental health court staff communicate all relevant information concerning the participant’s mental
health and physical health to the jail when taken into custody (Supreme Court of the State of
Florida, 2017).

C. Team Representation

1. Where feasible, one or two treatment agencies are primarily responsible for managing the delivery
of treatment services for participants (Supreme Court of the State of Florida, 2017).

2. Clinically trained representatives from these agencies are core members for the multi-disciplinary
mental health court team and regularly attend team meetings and status hearings (Supreme Court
of the State of Florida, 2017).

3. Mental health courts using multiple agencies to provide treatment must establish communication
protocols to ensure that accurate and timely information about each participant’s progress in
treatment is conveyed to the multi-disciplinary mental health court team (Supreme Court of the
State of Florida, 2017).

D. Treatment Dosage, Duration, and Modality
1. Participants are assessed for suitability for mental health treatment. The assessment employs an
evidence-based selection criteria including participant’s gender, trauma histories, and co-occurring
psychiatric or substance use symptoms (Supreme Court of the State of Florida, 2017).
2. The mental health court team allows for flexibility to accommodate individual differences in each
participants’ response to treatment (Supreme Court of the State of Florida, 2017).
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Participants receive an appropriate dosage of mental health treatment to achieve long term
recovery (Supreme Court of the State of Florida, 2017).

E. Evidence-Based Treatments
Treatment providers administer cognitive and behavioral treatments that have been demonstrated
to improve outcomes for mentally ill persons involved in the criminal justice system (Supreme Court
of the State of Florida, 2017).
Treatment providers employ an integrated treatment approach, with particular focus on recognizing
the high rate of occurrence of both trauma and co-occurring substance use disorders in mental
health courts.
Treatment providers use evidence-based treatment manuals when indicated.

F. Medications
Participants may be prescribed medications based on medical necessity as determined by a treating
physician or nurse practitioner in consultation with the mental health court team (Supreme Court of
the State of Florida, 2017).

G. Provider Training & Credentials
Treatment providers are licensed or certified to deliver mental health treatment services (Supreme
Court of the State of Florida, 2017).
Treatment providers have substantial experience in working with criminal justice populations
(Supreme Court of the State of Florida, 2017).
Treatment providers are monitored regularly to ensure continuous fidelity to evidence-based
practices (Supreme Court of the State of Florida, 2017).

H. Peer Support Services
Participants are encouraged to attend self-help or peer support groups in addition to group and
individual counseling (Supreme Court of the State of Florida, 2017).

I.  Continuing Care
Participants complete a final phase of the mental health court focusing on long-term wellness and
continuing care (Supreme Court of the State of Florida, 2017).
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6. Additional Treatment Supports and Services

Mental health courts connect participants to comprehensive and individualized treatment supports and
services in the community. They strive to use- and increase the availability of- treatment and services
that are evidence-based (Council of State Governments Justice Center for the Bureau of Justice
Assistance , 2007). Mental health court participants often need supports to include medications,
counseling, substance use treatment, benefits, housing, crisis intervention services, peer supports, and
case management to ensure compliance and successful completion of mental health court (Council of
State Governments Justice Center for the Bureau of Justice Assistance , 2007) (Supreme Court of the
State of Florida, 2017).

A. Scope of Additional Services

1. The mental health court provides or refers participants with co-occurring disorders and needs to
treatment and services necessary to enhance their response to mental health treatment, decrease
criminal recidivism, and maintain long-term treatment gains (Supreme Court of the State of Florida,
2017).

2. Depending on the participants’ needs additional services may include substance use treatment and
consultation regarding medication assisted treatment, housing assistance, trauma-informed
services, criminal thinking interventions, family or interpersonal counseling, parenting skills,
vocational or educational services, and medical or dental treatment (Supreme Court of the State of
Florida, 2017).

3. Participants receive only those services for which they have an assessed need (Supreme Court of the
State of Florida, 2017).

B. Sequence and Timing of Services

1. Inall phases, participants are provided access to additional services designed to increase or promote
continued compliance with mental health court tasks and to reduce recidivism (Supreme Court of
the State of Florida, 2017).

2. Inthe first phase, additional services focus on immediate needs that allow participants to
successfully engage in mental health court such as stabilization, housing, and transportation
(Supreme Court of the State of Florida, 2017).

3. Inthe interim phases, participants receive services designed to resolve criminogenic needs; such as,
criminal thinking patterns, delinquent peer interactions, and family conflict (Supreme Court of the
State of Florida, 2017).

4. In the later phases of mental health court, participants receive services designed to maintain
treatment gains by enhancing their long-term adaptive functioning; such as, vocational or
educational counseling, and the prevention of health risk behaviors (Supreme Court of the State of
Florida, 2017).

C. Case Management
1. Case management is essential to connect participants with needed services and to monitor their
compliance with court conditions (Council of State Governments Justice Center for the Bureau of
Justice Assistance , 2007).
2. Participants meet individually with a case manager or comparable treatment provider regularly
during the first phase of mental health court (Supreme Court of the State of Florida, 2017).
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The case manager or treatment professional administers a validated assessment instrument to
determine whether participants require additional treatment or services, provides or refers
participants for such services, and keeps the mental health court team apprised of participants’
progress (Supreme Court of the State of Florida, 2017).

D. Housing Assistance
Where indicated, participants receive assistance in finding safe and stable housing in the first phase
of mental health court and continuing as necessary throughout their enrollment program (Supreme
Court of the State of Florida, 2017).
If housing services are unavailable to the mental health court, case managers or other staff help
participants find safe and stable housing (Supreme Court of the State of Florida, 2017).

E. Substance Use Treatment
Participants are assessed using a validated instrument for substance use disorders (Supreme Court
of the State of Florida, 2017).
Participants with substance use disorders receive substance use services as needed throughout their
participation in mental health court (Supreme Court of the State of Florida, 2017).
Substance use and mental disorders should be treated using an integrated, coordinated, and
evidence-based approach (Supreme Court of the State of Florida, 2017).
Participants may receive medication assisted treatment based on the participant’s needs as
determined by a qualified medical provider (Supreme Court of the State of Florida, 2017). When the
medication assisted treatment involves a potentially addictive medication, participants will receive
education including, but not limited to, side effects and anticipated duration of use. A written
protocol shall be established for the use of medication assisted treatment (Supreme Court of the
State of Florida, 2017).
Mental health courts do not prohibit admission of persons who have substance use disorders or
who are prescribed medication assisted treatment. Participants are not required to discontinue
legally prescribed psychiatric medication as a condition of graduating from mental health court
(Supreme Court of the State of Florida, 2017).

F. Trauma-Informed Services
Participants are assessed using a validated instrument for trauma history and symptoms, to include
assessment for Posttraumatic Stress Disorder (PTSD (Supreme Court of the State of Florida, 2017).
Participants with a history of trauma receive evidence-based treatment services (Supreme Court of
the State of Florida, 2017).
Trauma-informed services are provided in a gender-specific groups and/or individual counseling
sessions (Supreme Court of the State of Florida, 2017).
All mental health court team members receive formal training related to trauma-informed services
(Supreme Court of the State of Florida, 2017).

G. Criminal Thinking Interventions
Participants receive evidence-based criminal thinking intervention, as needed, after they are
stabilized (Supreme Court of the State of Florida, 2017).
When appropriate, participants are referred to standardized and validated cognitive behavioral
criminal thinking interventions, such as “Thinking for a Change” or “Reasoning and Rehabilitation,” if
such programs are available within the jurisdiction.
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H. Family and Interpersonal Counseling
When feasible, at least one reliable family member, friend, or daily acquaintance is enlisted to
provide firsthand observations about a participant’s conduct outside the program (Supreme Court of
the State of Florida, 2017).
After participants are stabilized clinically, they receive evidence-based, cognitive-behavioral
interventions that focus on areas such as cognitive restructuring, communication skills, problem-
solving, and relapse prevention (Supreme Court of the State of Florida, 2017).

|.  Educational and Vocational Services
Participants receive education and vocational services as needed throughout mental health court
(Supreme Court of the State of Florida, 2017).
Mental health courts encourage participants to have a stable job or be enrolled in a vocational or
educational program, if appropriate (Supreme Court of the State of Florida, 2017).

J.  Government Benefits
Case managers should assist participants in accessing all appropriate government benefits,
including, but not limited to, Social Security Disability Insurance, Medicare and/or Medicaid.
Case managers are encouraged to use the Substance Abuse and Mental Health Services
Administration (SAMHSA) SSI/SSDI Outreach, Access, and Recovery (SOAR) model.

K. Medical and Dental Health Treatment
Participants should be referred for medical or dental treatment as needed (Supreme Court of the
State of Florida, 2017).
Assessment of trauma history and symptoms should also include screening for Traumatic Brain
Injury (TBI) (Supreme Court of the State of Florida, 2017).

L. Prevention of Health-Risk Behaviors
Participants may be encouraged to complete a brief evidence-based educational curriculum
describing concrete measures they can take to reduce their exposure to sexually transmitted and
other communicable disease when clinically indicated (Supreme Court of the State of Florida, 2017).
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7. Drug and Alcohol Testing

Drug and alcohol testing, when deemed appropriate for participants with substance use disorder,
provides an accurate, timely, and comprehensive assessment for unauthorized substance use
throughout a participant’s participation in the mental health court (Supreme Court of the State of
Florida, 2017).

A. Frequent Testing

1. Drug and alcohol testing is performed frequently to ensure substance use is detected quickly and
reliably (Supreme Court of the State of Florida, 2017).

2. Drug and alcohol testing is performed at least twice per week for the duration of intensive phases of
mental health court treatment (Supreme Court of the State of Florida, 2017).

3. When needed the team should assist participants with managing any barriers to testing such as cost
or transportation and should seek to streamline processes so that testing can occur at the time of
receipt of other services whenever possible.

B. Random Testing

1. The schedule of drug and alcohol testing is random and unpredictable. The probability of being
tested on weekends and holidays is the same as on other days (Supreme Court of the State of
Florida, 2017).

2. Participants are required to be tested as soon as practicable after being notified that a test has been
scheduled (Supreme Court of the State of Florida, 2017).

3. Urine specimens are delivered no more than eight hours after being notified that a urine test has
been scheduled (Supreme Court of the State of Florida, 2017).

4. For tests with short detection windows, such as oral fluid tests, specimens are delivered no more
than four hours after being notified that a test was scheduled (Supreme Court of the State of
Florida, 2017).

C. Duration of Testing
1. Drug and alcohol testing continues throughout the course of mental health court participation to
determine whether relapse occurs as other treatment and supervision services are adjusted
(Supreme Court of the State of Florida, 2017).

D. Breadth of Testing
1. Specimens are tested for all unauthorized substances that are suspected to be used by the mental
health court participant (Supreme Court of the State of Florida, 2017).
2. Randomly selected specimens are tested periodically for a broader range of substances to detect
new substances of abuse that might be emerging in the mental health court population (Supreme
Court of the State of Florida, 2017).

E. Witnessed Collections
1. Collection of test specimens is witnessed directly by a gender appropriate person, who has been
trained to prevent tampering and substitution of fraudulent specimens (Supreme Court of the State
of Florida, 2017).
2. Barring exigent circumstances, participants are not permitted to undergo independent drug or
alcohol testing in lieu of being tested by trained personnel assigned to, or authorized by, the mental
health court.
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F. Valid Specimens
Test specimens are examined routinely for dilution and adulteration (Supreme Court of the State of
Florida, 2017).

G. Accurate and Reliable Testing Procedures
The mental health court uses scientifically valid and reliable testing procedures and establishes a
chain of custody for each specimen (Supreme Court of the State of Florida, 2017).
If a participant denies substance use in response to a positive screening test, a portion of the same
specimen is subjected to confirmatory analysis using a gas chromatography/ mass spectrometry
(GC/MS), liquid chromatography/ mass spectrometry (LC/MS), or a similarly calibrated test
(Supreme Court of the State of Florida, 2017).
Drug or metabolite concentrations falling below industry-or manufacturer-recommended cutoffs are
not interpreted as evidence of new substance use or changes in participants’ substance use patterns
unless such a determination is based on specialized staff expertise in analyzing toxicology results
(Supreme Court of the State of Florida, 2017).

H. Rapid Results
Test results, including the results of confirmation testing, are available to the mental health court
team within forty-eight hours of specimen collection (Supreme Court of the State of Florida, 2017).

I.  Participant Contract
Upon entering the mental health court, participants receive a clear and comprehensive explanation
of their rights and responsibilities related to drug and alcohol testing. This information is described
in a participant contract or handbook and reviewed periodically with participants to ensure they
remain cognizant of their obligations (Supreme Court of the State of Florida, 2017).
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8. Multidisciplinary Team

A team of criminal justice staff, mental health staff, service providers, and treatment providers receive
special ongoing training and help mental health court participants achieve treatment and criminal
justice goals by regularly reviewing and revising the court process (Council of State Governments Justice
Center for the Bureau of Justice Assistance , 2007; Supreme Court of the State of Florida, 2017).

A. Team Composition

1. The composition of this team will vary across jurisdictions, but will typically be comprised of a
judicial officer, a program coordinator, a prosecutor, defense counsel, one or more treatment
representatives (ideally with expertise in both mental and substance use disorders), a court
supervision or probation officer, a crisis intervention team trained law enforcement officer, and any
other service providers or community supports the team wishes to include.

2. Membership on the mental health court team requires each individual to obtain a basic
understanding of the elements of each of the other team member’s roles. The work of the team is
highly collaborative, and whenever possible, is non-adversarial in nature. Team members will each
maintain fidelity to their individual roles, but will prioritize the objectives of the mental health court
whenever possible. The collaborative nature of the team’s work, and the necessity of obtaining
specialized training to engage in that work effectively, makes it highly preferable that team
members have volunteered to be a part of the mental health court team.

3. Where possible, the mental health court team is encouraged to partner with other community
agencies and members who can provide relevant resources and services.

B. Confidentiality

1. Participants are instructed in writing prior to being screened for mental health court that any
information that they share in the course of screening, assessment or treatment is subject to limited
confidentiality protections. Further, mental health court team members should encourage
participants throughout the program to speak to their attorney prior to discussing any criminal
activity in which they may be involved. While mental health court encourages candor, team
members should also recognize the need for heightened protection regarding this population when
discussing criminal acts.

2. Information regarding past or present drug use as well as past drug sales, will not be used by the
State Attorney’s Office to prosecute the instant case, or to initiate a new prosecution. However, the
participant must be advised that any information that he or she shares in the course of screening,
assessment or treatment which implicates the safety of another person may be used in an
investigation and/or prosecution against the participant. The confidentiality protections do not
extend to past or present forcible felonies, firearm offenses, or crimes involving children. All health
care information will be protected pursuant to federal law.

C. Pre-Court Staff Meetings
1. Case staffing meetings should occur to provide an opportunity to share information regarding the
defendant’s progress in the program, to determine appropriate actions to improve outcomes, and
prepare for status hearings in court (Council of State Governments Justice Center for the Bureau of
Justice Assistance , 2007; Supreme Court of the State of Florida, 2017).
2. Team members consistently attend pre-court staff meetings (Council of State Governments Justice
Center for the Bureau of Justice Assistance , 2007) (Supreme Court of the State of Florida, 2017).
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Pre-court staff meetings are presumptively closed to participants and the public unless the court has
a good reason for a participant to attend discussions related to that participant’s case (Supreme
Court of the State of Florida, 2017).

D. Team Communication and Decision Making
Team members share information as necessary to assess a participant’s progress in treatment and
compliance with mental health court conditions (Supreme Court of the State of Florida, 2017).
Partner agencies execute memoranda of understanding (MOUs) specifying what information will be
shared with the mental health court team (Supreme Court of the State of Florida, 2017).
Participants provide voluntary and informed consent permitting team members to share specified
information (Supreme Court of the State of Florida, 2017).
Defense counsel will advise the participant and mental health court team members of information
to be shared with the mental health court team (Supreme Court of the State of Florida, 2017).
The court considers input from all team members before making decisions that affect the
participant. The court explains the basis for all its decisions to team members and participants
(Supreme Court of the State of Florida, 2017).

E. Status Hearings
Status hearings are necessary to allow the court to publicly reward adherence to conditions of the
program, to sanction nonadherence, and to ensure ongoing interaction between the participant and
court team members (Council of State Governments Justice Center for the Bureau of Justice
Assistance , 2007).
Team members attend status hearings on a consistent basis (Supreme Court of the State of Florida,
2017).
During the status hearings, team members contribute relevant information and recommendations
when requested by the judge, or as necessary to improve outcomes, or to protect participant’s legal
interests (Supreme Court of the State of Florida, 2017).
These meetings should be frequent at the beginning of a defendant’s participation in the court and
should decrease with positive progress in the program (Council of State Governments Justice Center
for the Bureau of Justice Assistance , 2007).
The court may adjust the format and timing of status hearings to suit the needs of the participants.
For example, the judicial officer may consider reducing formalities by sitting at a table rather than
on the bench, may forego wearing a robe, may incorporate a participant’s family members or
supports, or may employ other techniques to facilitate a therapeutic interaction between a
participant and the court and team.
The court, aided by the team, takes care during status hearings to address carefully any sensitive
participant information, or any information triggering privacy concerns, (particularly if individuals
are present in the courtroom who are not connected to the mental health court).

F. Team Training

Team members should be cross-trained before the court is launched. Mental health professionals
should be familiar with legal terminology and the workings of the criminal justice system. Criminal
justice staff should be familiar with mental health and co-occurring treatment practices and
protocols (Council of State Governments Justice Center for the Bureau of Justice Assistance , 2007).
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All mental health court team members are trained in best practices prior to working in the mental
health court. Mental health court teams should observe established mental health courts that
employ best practices (Supreme Court of the State of Florida, 2017).

New staff hired receive formal orientation training on the mental health court model, including
mental health disorders and co-occurring disorders, and best practices as soon as feasible (Supreme
Court of the State of Florida, 2017).

Law enforcement officers working with the mental health court team must have completed Crisis
Intervention Team (CIT) training, even if the training must be obtained from another jurisdiction.
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9. Census and Caseloads

The mental health court serves as many eligible individuals as practicable while maintaining continuous
fidelity to best practice guidelines (Supreme Court of the State of Florida, 2017).

A. Mental Health Court Caseloads
1. The mental health court does not impose arbitrary restrictions on the number of participants it
serves (Supreme Court of the State of Florida, 2017).
2. The mental health court census is predicated on local need, obtainable resources, and the program’s
ability to apply best practices (Supreme Court of the State of Florida, 2017).

B. Supervision Caseloads
1. Probation officers should maintain caseloads that are sufficiently manageable to perform the core
functions of the role and to monitor the overall conditions of participation.
2. Supervision includes monitoring participant performance, applying effective behavioral
consequences, and reporting compliance information during pre-court staff meetings and status
hearings (Supreme Court of the State of Florida, 2017).

C. Clinical Caseloads
1. Case managers should have caseloads that are sufficiently manageable to perform the core
functions of the role and to monitor the overall conditions of participation (Council of State
Governments Justice Center for the Bureau of Justice Assistance , 2007).
2. Case load for clinicians must permit sufficient opportunities to assess participant needs and deliver
adequate and effective dosages of mental health treatment and indicated additional services
(Supreme Court of the State of Florida, 2017).
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10. Monitoring and Evaluation

Criminal justice and mental health staff collaboratively monitor participants’ adherence to court
conditions, offer individualized graduated incentives and sanctions, modify treatment as necessary to
promote public safety and participants’ recovery (Council of State Governments Justice Center for the
Bureau of Justice Assistance , 2007). Additionally, mental health courts routinely monitor their
adherence to best practice guidelines and employ scientifically valid and reliable procedures to evaluate
their effectiveness (Supreme Court of the State of Florida, 2017).

A. Adherence to Best Practices
1. The mental health court monitors its adherence to best practice guidelines on an annual basis,
develops a remedial action plan and timetable to rectify deficiencies, and examines the success of
the remedial actions (Supreme Court of the State of Florida, 2017).
2. Outcome evaluations describe the effectiveness of the mental health court in the context of its
adherence to best practices (Supreme Court of the State of Florida, 2017).

B. Program Outcomes

1. Data are collected and analyzed to demonstrate the impact of the mental health court, its
performance is assessed periodically (and procedures are modified accordingly), court processes are
institutionalized, and support for the court in the community is cultivated and expanded (Council of
State Governments Justice Center for the Bureau of Justice Assistance , 2007).

2. The mental health court continually monitors participant outcomes, including attendance at
scheduled appointments, drug and alcohol test results, lengths of stay, educational/vocational goal
achievement, and in-program technical violations and new arrests (Supreme Court of the State of
Florida, 2017).

C. Post-Program Outcomes

1. Where such information is available, new arrests, new convictions, and new incarcerations are
monitored for at least three years following each participant’s entry into mental health court
(Supreme Court of the State of Florida, 2017). The participant’s records for the three years prior to
entry to the mental health court should be located, when available and applicable, for comparison.

2. Offenses are categorized according to the level and nature of the crime involved (Supreme Court of
the State of Florida, 2017).

3. Courts are encouraged to track data and measures to demonstrate other impacts including, but not
limited to, housing, family, education, employment, overall independence, and wellness outcomes.

D. Independent Evaluations
1. Askilled and independent evaluator examines the mental health court’s adherence to best practices
and participant outcomes at least every five years (Supreme Court of the State of Florida, 2017).
2. The mental health court develops a remedial action plan and timetable to implement
recommendations from the evaluator (Supreme Court of the State of Florida, 2017).

E. Disadvantaged Groups
1. The mental health court continually monitors admission rates, services delivered, and outcomes
achieved for members of disadvantaged groups who are represented in the mental health court
program (Supreme Court of the State of Florida, 2017).
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The mental health court develops a remedial action plan and timetable to correct disparities and
examines the success of the remedial actions (Supreme Court of the State of Florida, 2017).

F. Electronic Database
Information relating to the services provided and participant’s in-program performance is entered
into an electronic database in a timely basis. Staff members record information concerning the
provision of services and in-program outcomes within forty-eight hours of the respective events
(Supreme Court of the State of Florida, 2017).
Staff are provided statistical summaries from the database with real-time participant information
(Supreme Court of the State of Florida, 2017).

G. Intent-to-Treat Analyses
Outcomes are examined for all eligible participants who entered the mental health court regardless
of whether they graduated or were terminated from the program (Supreme Court of the State of
Florida, 2017).

H. Comparison Groups
Outcomes for mental health court participants are compared to those of an unbiased and equivalent
comparison group (Supreme Court of the State of Florida, 2017).
Individuals in the comparison group satisfy legal and clinical eligibility criteria for participation in the
mental health court but did not enter the mental health court for reasons having no relationship to
their outcomes (Supreme Court of the State of Florida, 2017).
Comparison groups do not include individuals who refused to enter the mental health court,
withdrew or were terminated from the mental health court, or were denied entry to the mental
health court because of their legal charges, criminal history, or clinical assessment results (Supreme
Court of the State of Florida, 2017).

l.  Time at Risk
Whenever feasible, outcomes for mental health court participants and the comparison group are
examined over an equivalent time period that begins with a similar start date (Supreme Court of the
State of Florida, 2017).
Statistical controls are used to account for any differences between mental health court participants
and comparison groups “at risk” for various outcomes (e.g., criminal recidivism, substance use).
These differences may occur, for example, when persons are incarcerated or detained in a
residential facility (Supreme Court of the State of Florida, 2017).
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