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OFFICE OF THE ATTORNEY GENERAL 

FLORIDA NEW MOTOR VEHICLE ARBITRATION BOARD 
 

QUARTERLY CASE SUMMARIES 

January 2012 - March 2012 (1st Quarter) 

 

 

JURISDICTION: 

 

 Consumer §681.102(4)F.S. 

 

RRZ Corporation v. Daimler Vehicle Innovations USA, LLC, 2011-0271/MIA (Fla. NMVAB 

February 17, 2012) 

The Consumer complained of an engine condition problem in his 2010 Smart ForTwo Pure 

Coupe.  The President of R.R.Z. Corporation explained the vehicle was utilized as a security 

vehicle for South Florida Security Group; sometimes the vehicle was parked at a guard house, and 

sometimes it was used for random patrol within the community to which it was assigned. 

The Manufacturer asserted that R.R.Z. Corporation was not a “consumer” as defined by the 

Lemon Law, because the vehicle was not used primarily for personal, family, or household 

purposes.  The Board rejected the Manufacturer’s assertion on the basis of Results Real Estate v. 

Lazy Days R.V. Center, 505 So.2d 587 (Fla. 2d DCA 1987).  There was no evidence that R.R.Z. 

Corporation was not entitled by the terms of the warranty to enforce the obligations of the 

warranty. §681.102(4), Fla. Stat.   

 

NONCONFORMITY 681.102(15), F.S. 

 

Bryant v. Hyundai Motor America, 2011-0275/STP (Fla. NMVAB March 5, 2012) 

The Consumers complained that the engine failed in their 2010 Hyundai Santa Fe, because it was 

not getting any oil.  The Consumer testified that he took the vehicle to the dealership for a routine 

oil change and, while he was driving home from the oil change, the vehicle began making a 

terrible noise, he pulled over, called for assistance, and had the vehicle towed back to the 

dealership, where it was discovered the gasket had not been properly installed by the authorized 

service agent after the oil change.  The Manufacturer asserted several statutory affirmative and 

other defenses to the claim; however, at the hearing, evidence was presented as to only the 

following: the Manufacturer should not be responsible for repurchasing this vehicle, because the 

alleged nonconformity was the result of “an accident at the dealership,” and “[t]he dealership paid 

for the cost to replace the engine.” The Service Manager at the manufacturer’s authorized service 

agent acknowledged that the engine failed and had to be replaced due to oil starvation as a result 

of a gasket being improperly installed during an oil change performed by the Manufacturer’s 

authorized service agent.  He explained that the dealership did not attempt to claim it against the 

Manufacturer’s limited warranty; rather, it notified its insurance carrier, which paid for the repair.  

The evidence established that the engine failure as a result of the engine not getting any oil 

substantially impaired the use and value of the vehicle, thereby constituting a nonconformity as 

defined by the statute and the applicable rule.  The Manufacturer’s assertion that it should not be 
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responsible for repurchasing the Consumers’ vehicle was rejected, because the above-quoted 

definition of “nonconformity” excludes only those substantial defects or conditions that result 

from an “accident, abuse, neglect, modification, or alteration of the motor vehicle by persons 

other than the manufacturer or its authorized service agent.” §681.102(15), Fla. Stat. [Emphasis 

added].  The undisputed evidence established that the nonconformity was the result of Hyundai’s 

authorized service agent failing to properly install the gasket during an oil change; therefore, it 

did not fall within the exclusionary language of the statutory definition.  Accordingly, the 

Consumers were awarded a refund. 

 

Kagan v. Toyota Motor Sales USA, Inc., 2011-0300/FTL (Fla. NMVAB March 15, 2012) 

The Consumer complained that the rear defogger/defroster took too long to clear the rear window 

in his 2011 Lexus RX350.  The Consumer testified there were times when he was up north and 

the weather conditions were such that ice formed on the vehicle’s windows.  According to him, 

the rear defogger/defroster often was on for 15 minutes before the rear window was clear enough 

that he felt he could safely drive the vehicle.  The Manufacturer asserted that the alleged 

nonconformity did not substantially impair the use, value or safety of the motor vehicle.  

According to the Field Technical Specialist for the Lexus Southern Area, the rear 

defogger/defroster was “working as designed.”  A majority of the Board concluded that the 

defogger/defroster taking too long to clear the rear window substantially impaired the use, value 

and safety of the vehicle, thereby constituting a nonconformity as defined by the statute and the 

applicable rule.  Accordingly, the Consumer was awarded a refund. 

 

Hess v. Ford Motor Company, 2011-0316/ORL (Fla. NMVAB March 6, 2012) 

The Consumer complained that, intermittently, his 2011 Ford Edge’s Sync system failed to 

operate properly.  The Consumer testified that the Sync system controlled numerous systems in 

the vehicle, including the heat, air conditioning, and heated seat functions.  In addition, the Sync 

system controlled the audio system, which included the radio, as well as a built-in Bluetooth 

which was supposed to allow hands-free cell phone capability and the ability to listen to music 

from an iPod.  Although the Consumer had an iPhone, she stated that, more often than not, the 

Bluetooth did not work properly, which was particularly problematic, since the Consumer was 

assigned to work in both the Washington, D.C. area and New York, where it is illegal to use a 

handheld cell phone while driving.  According to the Consumer, she never was able to use the 

built-in Bluetooth to access a service associated with the Sync system, which would give her 

directions to a destination as well as traffic information; rather, she had to pull over and use the 

GPS in her phone, because there was no alternative available which allowed her to manually input 

a destination and receive the directions.  The Manufacturer asserted the alleged nonconformity did 

not substantially impair the use, value or safety of the motor vehicle, and any nonconformity was 

corrected within a reasonable number of attempts.  A Ford Field Service Engineer testified that, in 

his opinion, the problems the Consumer was having with the Sync system would have been 

solved when the “APIM” was replaced.  He said he had no problem syncing his own phone (a 

Blackberry) during his test drive at the final repair attempt.  At that time, he made and received 

phone calls through the Sync system without any problem and he was able to access the 

navigation service.  He also explained that he “typically sees compatibility issues” when 

Consumers complain about the Sync system, although he acknowledged that iPhones do typically 

work with the system.  The Board found that the intermittent failure of the Sync system to operate 
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properly substantially impaired the use, value and safety of the vehicle, thereby constituting one 

or more nonconformities as defined by the statute and the applicable rule.  Accordingly, the 

Consumer was awarded a refund. 

 

 

MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S. 

 

 Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), 

F.S. 

 

Rivera-Reyes v. Chrysler Group LLC, 2011-0276/ORL (Fla. NMVAB January 17, 2012) 

The Consumer complained that there was rust present in the second and third row seats in his 

2011 Dodge Grand Caravan.  The Consumer testified that a few weeks after purchase, he noticed 

a substantial amount of rust on the frame and seat area of the second and third row seats. He was 

originally told by the authorized service agent that the vehicle was “built that way” and “there was 

no fix.” Subsequently, when he called Chrysler Customer Service, they instructed the authorized 

service agent to take the seat apart and apply new coating. According to the Consumer, when he 

picked up the vehicle, he observed that the seat frame area was treated, but he could still see rust.  

He did acknowledge that the vehicle ran fine mechanically and that he had not heard any noises 

from the seats. The Manufacturer asserted that the alleged nonconformity did not substantially 

impair the use, value or safety of the motor vehicle, or alternatively, that the vehicle was repaired 

within a reasonable time.  The Manufacturer’s representative testified that, at the second repair 

attempt, the second row seats were removed to access the affected areas. The second and third 

row seat frames were cleaned with steel wool and painted over with a semi-gloss rust product.  At 

the Manufacturer’s final repair attempt, he observed minor surface rust in small areas and 

cavities; those areas were re-cleaned and painted. According to him, the amount of rust was minor 

and similar to any other rust one would see on un-painted areas of a vehicle due to the moisture in 

Florida. During the hearing, the individual seats in the second and third row were visually 

inspected by the Board, using a flashlight to peer into the various crevices. A minimal amount of 

rust was seen in the crevices. The surfaces exhibited a slight overspray which would not have 

been noticeable unless it was pointed out.  The Board found that the rust in the second and third 

row seats complained of by the Consumer did not substantially impair the use, value or safety of 

the vehicle so as to constitute one or more nonconformities as defined by the statute. Accordingly, 

the Consumer’s case was dismissed.  

 

 Accident, Abuse, Neglect, Unauthorized Modification §681.104(4)(b), F.S. 

 

Ferrone v. BMW of North America, LLC, 2011-0297/FTL (Fla. NMVAB February 29, 2012) 

The Consumer complained of a defective air bag sensor in the passenger seat in his 2011 Mini 

Cooper.  The Consumer testified that, when someone was sitting in the passenger seat, the 

“passenger air bag disabled” warning light displayed. The Consumer testified he once worked for 

the Manufacturer’s authorized service agent as a technician and during that time he made seat mat 

sensor repairs several times each week.  The Manufacturer asserted the alleged nonconformity 

was the result of unauthorized modifications or alterations of the motor vehicle by persons other 

than the manufacturer or its authorized service agent; and the claim by the consumer was not filed 
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in good faith.  The Service Manager at Vista Motor Company, the authorized service agent, 

testified he was involved with the vehicle on two occasions. At first, it was believed that the 

sensor in the passenger seat mat was defective so it was replaced. The second time the vehicle 

was brought in for the same complaint, the technician noticed that the seat mat was unplugged 

from the seat harness, and it was reconnected. At the third repair for this issue, the technician 

noticed the rear corner of the seat mat was damaged and, because the sensor mechanism itself had 

scratches on it, it appeared as if an instrument like a screw driver had been inserted into the mat. 

Nevertheless, as a “goodwill gesture,” the sensor on the passenger side was replaced a second 

time.  The Board found that tampering by persons other than the Manufacturer or its authorized 

service agent caused the defective passenger side seat mat sensor which triggered the illumination 

of the warning light. The complained of defect did not constitute a “nonconformity” as defined by 

the statute; therefore, the Consumer’s case was dismissed. 

 

REFUND §681.104(2)(a)(b), F.S.: 

 

Incidental Charges §681.102(7), F.S. 

 

Laderer v. Chrysler Group LLC, 2011-0251/FTM (Fla. NMVAB January 30, 2012) 

The Consumer requested, as an incidental charge, reimbursement of $33.07 the authorized service 

agent required her to pay for gas for its lengthy test-drive of 303 miles performed at the 

Manufacturer’s final repair attempt.  The Board granted the request. 

 

Mariaca v. American Honda Motor Company, 2011-0292/MIA (Fla. NMVAB February 10, 

2012) 

The Consumer’s 2010 Honda Accord V6 had an engine condition which the Board found to be a 

nonconformity and awarded the Consumer a refund.  As an incidental charge, the Consumer 

sought reimbursement of $167.70 for airfare to fly to Jacksonville to pick up the vehicle when he 

purchased it; the Manufacturer objected, and argued the airfare was not directly caused by the 

defect.  The Consumer’s request was denied by the Board as it was not directly caused by the 

nonconformity. 

 

 Collateral Charges §681.102(3), F.S. 
 

RRZ Corporation v. Daimler Vehicle Innovations USA, LLC, 2011-0271/MIA (Fla. NMVAB 

February 17, 2012) (See “Consumer”above) 

The Consumer requested reimbursement of $620.60 for an advertising “wrap around” on the 

vehicle as a collateral charge, which was granted by the Board. 

 

 

MISCELLANEOUS PROCEDURAL ISSUES 

 

Rueda v. American Honda Motor Company, 2011-0255/MIA (Fla. NMVAB March 5, 2012) 

During the hearing, the Manufacturer sought to assert the following statutory affirmative defenses 

not timely raised in its Manufacturer’s Answer or any amended Answer: the alleged 

nonconformity does not substantially impair the use, value or safety of the motor vehicle; 
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alternatively, the alleged nonconformity was repaired in a reasonable number of repair attempts. 

Paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, requires that 

any affirmative defenses not raised in the Manufacturer’s Answer or in an amended Answer and 

filed within the prescribed time periods may not be raised at the hearing, except as otherwise 

provided in the rules or as permitted by the Board.  Counsel for the Manufacturer gave the 

following explanation for the failure to timely assert the defense(s): the Manufacturer received the 

“file” for this case in its mailroom on December 23, 2011.  The Manufacturer’s “Mediation 

Group” received the documents on December 28, 2011. The Honda department responsible for 

handling Lemon Law claims was shut down between Christmas and New Year, and did not 

resume operations until January 3, 2012. The employee to whom this case was assigned failed to 

forward the file to outside counsel due to the increased workflow created by the close-down for 

the holiday season. The Consumer objected to the Manufacturer’s request. Upon consideration, 

the Board declined to permit the untimely asserted defenses. 


