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OFFICE OF THE ATTORNEY GENERAL 

FLORIDA NEW MOTOR VEHICLE ARBITRATION BOARD 

 
QUARTERLY CASE SUMMARIES 

April 2018 - June 2018 (2nd Quarter) 

 

 

JURISDICTION: 

 

Wellington Florist, Inc. and John Varvarigos v. FCA US LLC, 2018-0021/WPB (Fla. NMVAB 

May 23, 2018) 
 

 The Manufacturer argued that the Consumer's case should be dismissed because it was not 

timely filed.  Section 681.109(4), Florida Statutes, states that a “Consumer must request 

arbitration before the board with respect to a claim arising during the Lemon Law rights period no 

later than 60 days after the expiration of the Lemon Law rights period . . ..”  The Lemon Law 

rights period is defined under 681.102(9), Florida Statutes, as “the period ending 24 months after 

the date of original delivery of a motor vehicle to a consumer.”  In this case, the date of delivery 

of the subject vehicle was November 18, 2015, and the Consumers filed the Request for 

Arbitration with the Board on January 18, 2018.  The Manufacturer asserted that the filing 

deadline in this case was January 17, 2018, and that the Consumers’ Request for Arbitration was 

therefore one day late.  The Consumers asserted that because the end of the Lemon Law rights 

period applicable in this proceeding fell on a weekend, the Board should look to the Florida Rules 

of Judicial Administration, Rule 2.514 (a)(1) in calculating the expiration of the Lemon Law 

rights period.  In that case, the Consumers’ “period ending 24 months after the date of original 

delivery of the motor vehicle to a consumer” would fall on the weekend of November 18, 2017 

and therefore “the period ending 24 months after the date of original delivery” to the Consumers 

would be extended to the following Monday, November 20, 2017.  A majority of the Board found 

that the expiration of the Lemon Law rights period, in this case, fell on November 18, 2017, 

which was a Saturday, and therefore, based on the guidance provided by the Florida Rules of 

Judicial Administration, the expiration date should be extended to the following Monday, 

November 20, 2017.  The majority of the Board calculated that 60 days after the expiration of the 

Lemon Law rights period fell on January 19, 2018, making the filing timely.  The Manufacturer’s 

assertions to the contrary were rejected. 

 

 Consumer §681.102(4)F.S. 

 

Johnston v. Ford Motor Company, 2017-0502/ORL (Fla. NMVAB April 13, 2018) 
 

 The Consumer complained of a condition in which the engine went into limp mode due to 

the powertrain control module receiving a faulty reading in his 2015 Ford F150.  The Consumer 

testified that the vehicle had 84,645 miles on it, and 90 percent of the miles put on the vehicle 

were for work.  The Manufacturer asserted that the Consumer was not entitled to relief because he 

used his truck for business purposes and therefore he did not meet the definition of a "consumer" 

under the Lemon Law. 



2 

 

In order to be eligible for the refund or replacement remedies set forth at Section 

681.104(2), the person seeking such relief must be a “consumer.” Section 681.102(4), Florida 

Statutes defines a “consumer” as: 

 

[T]he purchaser, other than for purposes of resale, or the lessee, of a 

motor vehicle primarily used for personal, family, or household 

purposes; any person to whom such motor vehicle is transferred for 

the same purposes during the duration of the Lemon Law rights 

period; and any other person entitled by the terms of the warranty to 

enforce the obligations of the warranty.  

  

(emphasis added).  The Manufacturer had asserted that the Consumer was not entitled to relief 

under the Lemon Law because the vehicle was used 90 percent of the time for business purposes. 

The Manufacturer’s argument, however, ignores the third category of individuals entitled to relief 

under the Lemon Law.  The Manufacturer presented no evidence showing the Consumer was not 

entitled by the terms of the warranty to enforce the obligations of the warranty, and in fact had not 

so asserted.  The Manufacturer's argument was rejected by the Board. Results Real Estate v. Lazy 

Days R.V. Center, 505 So.2d 587 (Fla. 2d DCA 1987). 

 

 Warranty §681.102(22)F.S. 

 

Johnston v. Ford Motor Company, 2017-0502/ORL (Fla. NMVAB April 13, 2018) 
  

 The Consumer complained of a condition in which the engine went into limp mode due to 

the powertrain control module receiving a faulty reading in his 2015 Ford F150.  The Consumer 

testified that the vehicle had 84,645 miles on it, and 90 percent of the miles put on the vehicle 

were for work.  The Manufacturer asserted that the alleged nonconformity occurred outside Ford's 

warranty coverage.  The Manufacturer’s representative testified that Ford's "bumper to bumper" 

warranty for 2015 vehicles was 36,000 miles or three years, whichever came first, and the 

powertrain warranty was 60,000 miles or five years, whichever came first. 

  

 The Board rejected the Manufacturer’s argument that the Consumer was not entitled to 

relief under the Lemon Law on the ground that his vehicle was "out of warranty" because it had 

84,645 miles on it.  Chapter 681, Florida Statutes, Florida’s “Lemon Law” or “Motor Vehicle 

Warranty Enforcement Act,” was created to provide consumers with relief “for a motor vehicle 

which cannot be brought into conformity with the warranty provided for in this chapter.” 

§681.101, Fla. Stat. [emphasis added].  Under Chapter 681, a manufacturer has a duty to conform 

a motor vehicle to the warranty provided for in Chapter 681 if the problem is first reported by the 

consumer to the manufacturer or its authorized service agent during the Lemon Law rights period, 

without regard to the vehicle’s mileage. §681.103(1), Fla. Stat.  The "Lemon Law rights period" is 

defined as "the period ending 24 months after the date of the original delivery of a motor vehicle 

to a consumer." §681.102(9), Fla. Stat.  The evidence established that the Consumer took delivery 

of the subject vehicle on December 8, 2015, and the complained-of problem was first reported on 

September 18, 2017.  Even if the term of the Manufacturer's written express warranty had 

expired, the Lemon Law rights period had not; therefore, the vehicle was not excluded from 

coverage under the Lemon Law. 
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NONCONFORMITY 681.102(15), F.S. 

 

Bruscantini v. Ford Motor Company, 2017-0563/MIA (Fla. NMVAB April 5, 2018) 
 

 The Consumer complained of an “infotainment” system malfunction in which the system 

intermittently failed to work, and loose exterior side mirrors in his 2015 Ford F-150.   The first 

time that the Consumer took the vehicle in for the infotainment system malfunction, there was no 

audio or visual being produced by the system.  The Consumer testified that he was unable to turn 

the radio on or to utilize his cellular telephone through the vehicle’s hands-free system 

(Bluetooth).  On another occasion, he presented the vehicle to the authorized service agent with a 

complaint that the vehicle’s FM radio worked, but neither the AM radio nor the Bluetooth 

connection functioned.  At another repair attempt, only the vehicle’s AM radio did not work. And 

on yet another occasion, neither the vehicle’s AM or FM radio would function.  After each repair 

attempt, the infotainment system would function properly for a period of time, and then 

intermittently stop working.  At the time of the hearing, the Consumer testified that the 

infotainment system was malfunctioning about once a month, and that he was unable to predict 

when the malfunction would occur.  With regard to the repair orders submitted into evidence, the 

Consumer testified that they were not an accurate reflection of all of the repair attempts for the 

infotainment system malfunction, as there were times when he presented the vehicle for repair but 

was not provided with a repair order.  The Consumer also advised that when a repair order would 

refer to a problem with the “display screen,” neither the radio nor the Bluetooth features of the 

vehicle were working.  With regard to the loose side mirrors, the Consumer explained that the 

vehicle’s side mirrors were equipped with a “power folding” feature.  When he utilized that 

feature to fold the mirrors closer to the vehicle’s body, they became “loose” when they were 

returned to their normal use position.  The looseness was manifested by the mirrors moving “back 

and forth” when the vehicle was driven. 

 

 The Manufacturer asserted the alleged nonconformity did not substantially impair the use, 

value or safety of the motor vehicle and any alleged nonconformity was repaired within a 

reasonable number of repair attempts.  The Manufacturer’s representative asserted that if there 

were ever a defect or condition with regard to the infotainment system, it was partially corrected 

when the master reset was performed, and then fully corrected when the “unknown part” was 

installed on June 27, 2016.  The Manufacturer’s witness opined that any problem with the 

infotainment system was due to the Consumer’s cellular telephone, but offered no information to 

support that contention.  

 

 The Board found that the evidence established that the malfunctioning infotainment 

system substantially impaired the use and value of the vehicle, and that the loose side mirrors 

substantially impaired the use, value and safety of the vehicle, thereby constituting one or more 

nonconformities as defined by the statute and the applicable rule.  Accordingly, the Consumer 

was awarded a refund. 

 

Lavoie v. Toyota Motor Sales, USA, Inc., 2017-0547/ORL (Fla. NMVAB April 23, 2018) 
 

 The Consumers complained that the driver's door locked by itself when the vehicle was 

unlocked in their 2016 Toyota Highlander.  The Consumer testified that the driver’s door locking 

by itself occurred at random times, from every few weeks to every few months.  According to the 
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Consumer, when he parked the car in the garage, he would leave the "smart key" fob inside the 

vehicle, with all four of the doors unlocked.  However, when he would return to the vehicle, the 

driver’s door would be locked, although the other three doors would still be unlocked.  He stated 

that he would be unable to unlock the driver’s door from the outside of the vehicle using either 

the "keyless entry" feature, which was supposed to unlock the doors when the smart key fob was 

in close proximity to the vehicle, or by pressing the button on the fob.  He would have to climb 

inside the vehicle through another door and manually unlock the driver’s door from the inside. 

Even after the authorized service agent instructed him to not leave the key inside the vehicle, and 

he followed that advice, the driver’s door continued to lock on its own at random times.  He 

further testified that the driver’s door had locked by itself four times since the final repair attempt 

in August 2017 and, when that occurred, the driver's door could not be unlocked from outside the 

vehicle. 

 

 The Manufacturer asserted that the vehicle was operating as designed.  The 

Manufacturer’s representative testified that the authorized service agent initially advised the 

Consumers to remove the smart key from the vehicle when parking overnight, and keep the smart 

key at least 20 feet from the vehicle, because there was a radio frequency range that could run the 

battery down, creating a drain on the system, and causing low voltage in the vehicle.  He could 

not confirm whether the Consumers' vehicle was tested for low voltage.  At the second repair 

attempt, the diagnostic trouble codes found indicated a possible loose connection in the door 

harness or body Electronic Control Unit (ECU).   He advised the technician that it was most likely 

caused by the power window master switch (PWMS) in the driver’s door or the wires going to it 

from the driver’s kick panel; however, the authorized service agent was not able to duplicate the 

problem, so no parts were replaced at that time.  At the third repair attempt, the Consumers’ 

concern was verified, and the driver’s door lock actuator assembly was replaced. When the 

vehicle returned with the same problem about a week later, the authorized service agent replaced 

the body ECU and junction block, which was the computer that sent signals to the actuator to lock 

the doors.  He inspected the vehicle at the final repair attempt in August 2017, and found no 

problems.  No related trouble codes were present, and he could not duplicate the Consumers' 

concern, so no repairs were recommended at that time.  He acknowledged that “the driver’s door 

should never lock by itself without the other doors locking,” but asserted that the vehicle was 

fixed when the authorized service replaced the body ECU and junction block. 

 

 The Board found that the evidence established that the driver’s door locking by itself 

when the vehicle was unlocked substantially impaired the safety of the vehicle, thereby 

constituting one or more nonconformities as defined by the statute and the applicable rule.  

Accordingly, the Consumers were awarded a refund. 

 

Isbell v. Kia Motors America, Inc., 2017-0524/WPB (Fla. NMVAB April 26, 2018) 
 

 The Consumer complained of a foul odor emanating from the air conditioning system in 

her 2016 Kia Soul.  The Consumer testified that a moldy odor appeared every time she got in the 

vehicle, upon initial startup of the engine.  She stated that when the odor first appears, she rolls 

down the windows and “blasts” the air conditioning and the odor dissipates within three to five 

minutes.  She stated that she was allergic to mold and suspected the presence of mold in the 

vehicle, even after the odor dissipated, because she often suffered from physical symptoms of a 

mold allergy.  She explained that each time she picked her vehicle up after a repair, the odor was 



5 

 

not present but the odor eventually returned.  She added that the foul odor continued to occur in 

the vehicle and noted that there was a 95% probability that the Board would detect the odor 

during a test drive. 

 

 The Manufacturer asserted the alleged nonconformity did not substantially impair the use, 

value or safety of the motor vehicle.  The Manufacturer’s representative testified that it was not 

uncommon to smell a faint musty smell inside a vehicle because bacteria can grow on the 

evaporator core within the air conditioning system.  During his first inspection of the vehicle at 

the final repair attempt in September 2017, he acknowledged that he detected a faint musty odor, 

which dissipated after start-up, and used an inspection camera to examine the evaporator core but 

was not able to detect any signs of mold.  He then applied TSB CLI 016, which was a deodorizer 

treatment of the climate control system, and explained that he sprayed a foaming disinfectant into 

the evaporator case, where it expands to coat all the components, reapplied the disinfectant a 

second time, and then applied a deodorizer to the affected area.  He testified that when he 

inspected the vehicle a second time during the prehearing inspection in March 2018, he did not 

smell any musty odor or detect any signs of mold with his inspection camera.  He verified that the 

air conditioning system was functioning properly and concluded that the vehicle was operating as 

designed.  

 

 A majority of the Board found that the foul odor emanating from the air conditioning 

system substantially impaired the use, value and safety of the vehicle, thereby constituting one or 

more nonconformities as defined by the statute and the applicable rule.  Accordingly, the 

Consumer was awarded a refund. 

 

 

REASONABLE NUMBER OF ATTEMPTS §681.104, F.S.: 

 

 What Constitutes a Reasonable Number of Attempts §681.104, F.S.; §681.1095(8), 

F.S. 

 

Bruscantini v. Ford Motor Company, 2017-0563/MIA (Fla. NMVAB April 5, 2018) 
 

 The Board found the Consumer’s complaint of loose exterior side mirrors in his 2015 Ford 

F-150 to be a nonconformity.  The vehicle was presented to the Manufacturer’s authorized service 

agent for repair of the loose mirrors on March 15, 2017, when the mirrors were “resynchronized”; 

and August 3-9, 2017, when the Consumer was provided with written instructions on how to 

“resynchronize” the mirrors and was told that there was nothing more that could be done to repair 

the loose mirrors.  Subsequently, the Consumer sent written notification to the Manufacturer to 

provide the Manufacturer with a final opportunity to repair the vehicle. The Manufacturer did not 

contact the Consumer within 10 days to arrange for a final repair attempt.  The malfunctioning 

loose mirrors continued to exist.   

 

 The issue remaining was whether a reasonable number of attempts were undertaken to 

correct the nonconformity.  Section 681.104(3), Florida Statutes, provides:  

It is presumed that a reasonable number of attempts have been 

undertaken to conform a motor vehicle to the warranty if, during the 

Lemon Law rights period …   
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(a) The same nonconformity has been subject to repair at least three 

times by the manufacturer or its authorized service agent, plus a 

final attempt by the manufacturer to repair the motor vehicle if 

undertaken as provided for in paragraph (1)(a), and such 

nonconformity continues to exist.  

   

Paragraph (1)(a) of Section 681.104, Florida Statutes, requires that, after three attempts have been 

made to repair the same nonconformity, the consumer must give written notice to the 

manufacturer of the need for repair to allow the manufacturer a final opportunity to cure the 

nonconformity. The manufacturer “shall have 10 days, commencing upon receipt of such 

notification, to respond and give the consumer the opportunity to have the motor vehicle repaired 

at a reasonably accessible repair facility within a reasonable time after the consumer’s receipt of 

the response. … If the manufacturer fails to respond to the consumer and give the consumer the 

opportunity to have the motor vehicle repaired at a reasonably accessible repair facility …, the 

requirement that the manufacturer be given a final attempt to cure the nonconformity does not 

apply.” §681.104(1)(a), Fla. Stat. (emphasis added)  

 

  Further, while section 681.104(3), Florida Statutes, creates a presumption of a reasonable 

number of attempts, the statute does not specifically define how many attempts are required 

before it can be concluded that a Manufacturer has had a reasonable number.  Nor is a consumer 

required to prove the elements of the statutory presumption in order to qualify for relief under the 

Lemon Law.  The evidence established that the loose side mirrors were subjected to repair by the 

Manufacturer’s authorized service agent on at least two occasions.  At the second repair attempt, 

the Consumer was told that nothing more could be done to correct the problem.  And, as noted 

supra, the Consumer provided statutory written notification to the Manufacturer, but the 

Manufacturer failed to respond.  Accordingly, the Board found that, under the circumstances of 

this case, the Manufacturer failed to correct the loose side mirrors nonconformity after a 

reasonable number of attempts.   Accordingly, the Consumer was awarded refund. 

 

 

MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S. 

 

 Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), 

F.S. 

 

Babbitt v. American Honda Motor Company, 2018-0070/ORL (Fla. NMVAB May 12, 2018) 
 

 The Consumer complained of excessive condensation on the interior windows in his 2016 

Honda Civic.  The Consumer testified that when the outside temperature and humidity level 

significantly fluctuate, for example when there was a cold front and the temperature substantially 

dropped, all of the windows and the sunroof acquired a “layer of water” on the inside of the 

vehicle.  He first observed the excessive condensation in August 2016 and stated that, when it 

occurred, he turns on the defroster to remove the moisture, which would dissipate within about 10 

minutes.  According to him, the condensation problem continued to occur approximately once 

every two months, and it most recently occurred two weeks before this hearing.  He explained 

that the vehicle was not garaged when parked at his home, and noted that he drove the vehicle 
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five to seven miles about twice a week.  He acknowledged that he had not seen standing water in 

the vehicle, or felt any dampness on the headliner, nor has the condensation dripped on him or 

created an odor in the vehicle.  

  

 The Manufacturer asserted the alleged nonconformity did not substantially impair the use, 

value or safety of the motor vehicle.  The Manufacturer’s witness testified that he inspected the 

vehicle on numerous occasions, beginning with the Consumer’s second or third repair visit.  

Although he acknowledged that the authorized service agent had replaced the sunroof glass and 

seal in August 2016, and then readjusted the sunroof glass in August 2017, he noted that the 

authorized service agent had utilized a water leak specialist to look for a water entry point and the 

specialist found no standing water or leaks.  The Manufacturer’s representative testified that he 

participated in the final repair attempt on January 30, 2018, from a remote location, using 

Facetime, while the technician at the authorized service agent performed a pressure washer test, 

hitting the seams to check for pinhole water leaks.  During the water testing, he observed one drop 

of water in the trunk where the mounting bolts for the taillight were, and when the technician 

pulled out the right rear taillight, foliage debris was observed on the taillight grommet, so the 

right rear taillight was replaced.  No other water leaks were detected.  According to him, the 

complained-of condensation was a “phenomenon,” and he explained that "it is a perfect storm” 

for a “greenhouse effect” to occur because the vehicle was sitting outside in a hot, humid area, 

and not driven much by the Consumer.  He opined that there was “nothing wrong” with the 

vehicle and stated that running the climate control system more often would limit the moisture in 

the vehicle. 

  

 The Board found that the evidence failed to establish that the excessive condensation on 

the interior windows, as complained of by the Consumer, substantially impaired the use, value or 

safety of the vehicle so as to constitute one or more nonconformities as defined by the statute. 

Accordingly, the Consumer’s case was dismissed. 

 

Accident, Abuse, Neglect, Unauthorized Modification §681.104(4)(b), F.S. 

 

Johnston v. Ford Motor Company, 2017-0502/ORL (Fla. NMVAB April 13, 2018) 
 

 The Consumer complained of a condition in which the engine went into limp mode due to 

the powertrain control module receiving a faulty reading in his 2015 Ford F150.  The Consumer 

stated that the first time he experienced the problem was on September 18, 2017.  At that time, he 

was driving on the interstate at 75 miles per hour, the temperature gauge went to “extreme hot” 

and the engine went into "limp mode," meaning the vehicle cannot be driven over about 15 miles 

per hour.  The vehicle was towed to the authorized service agent, and the computer was flashed. 

The problem seemed to be fixed, but the same thing happened the day after he picked up the 

vehicle from that repair.  The vehicle was again towed in for repair, and a sensor was replaced. 

Two days after he picked up the vehicle, the problem occurred for a third time, and that time the 

powertrain control module (PCM) was replaced.  He picked up the vehicle from this repair visit 

on October 4, 2017, and the next day, as he was getting off the turnpike, the temperature gauge 

showed the truck was overheating and it went into limp mode again.  He explained that he knew 

the truck was not really overheating because he checked and there was no "boil-over" of the 

coolant, and even when the engine was turned off for three hours, when it was turned back on, it 

would still show that the engine was overheating.  The vehicle was again towed to the authorized 
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service agent, and he was subsequently advised that the problem had been occurring due to rodent 

damage on the wiring harness to the PCM.  He was very upset at hearing this because he believed 

that cause for the problem had previously been ruled out, and he obtained the damaged wiring 

harness from the authorized service agent.  He displayed the wiring harness to the Board at the 

hearing and asserted his view that the damage on the wiring looks like it was caused by wire 

cutters rather than by rodents.  He acknowledged that the problem had not recurred since the 

wiring harness was replaced. 

 

 The Manufacturer asserted that the alleged nonconformity was caused by neglect in the 

form of rodent damage.  The Manufacturer’s representative stated that she had no personal 

knowledge of the Consumer's vehicle, but said that she had reviewed the repair orders as well as 

Ford's internal notes.  According to her review, Adam Kuffel was the Field Service Engineer who 

inspected the Consumer's vehicle after the Manufacturer received written notice.  She reported 

that Mr. Kuffel had checked for diagnostic trouble codes and none were found, and the vehicle 

operated properly during Mr. Kuffel's 11-mile test drive.  According to her, Mr. Kuffel was sent a 

photograph of the wiring harness that had previously been removed from the Consumer's vehicle, 

which he used to confirm the authorized service agent's conclusion that the wiring harness had 

been damaged by rodents.  She explained that the wiring harness on the Consumer's vehicle was 

hidden and requires a "tear down" to be able to see it, and nothing in the repair orders or internal 

notes showed that this was done until the last repair order.  She also explained that the nature of 

the rodent damage seen was consistent with an intermittent problem that, over time, might begin 

to occur more often.  She concluded that the vehicle was fully repaired at the repair visit that 

began on October 5, 2017, when the wiring harness was replaced, because there had not been a 

recurrence of the problem since then. 

 

A nonconformity is defined as a “defect or condition that substantially impairs the use, 

value or safety of a motor vehicle, but does not include a defect or condition that results from an 

accident, abuse, neglect, modification or alteration of the motor vehicle by persons other than the 

manufacturer or its authorized service agent.” §681.102(15), Fla. Stat. [Emphasis added].  The 

Board found that the evidence established that the engine going into "limp mode" due to the PCM 

receiving a faulty reading was the result of rodent damage to the wiring harness to the PCM, 

unrelated to any action of the manufacturer or its authorized service agent.  As such, the 

complained of defect was the result of accident, abuse, neglect, modification or alteration of the 

motor vehicle by persons other than the manufacturer or its authorized service agent, and did not 

constitute a “nonconformity” as defined by the statute.  Accordingly, the Consumer’s case was 

dismissed. 

 

 

REFUND §681.104(2)(a)(b), F.S.: 

 

 Incidental Charges §681.102(7), F.S. 

 

Jancura v. Maserati North America, Inc., 2017-0550/WPB (Fla. NMVAB April 26, 2018) 
 

 The Consumer’s 2016 Maserati GranTurismo was declared a “Lemon” by the Board due 

to a water leak in the backseat and trunk.  The Consumer requested reimbursement of the 

following as incidental charges: unknown amount for monthly payments for his replacement 
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vehicle, 6% of the value of the lemon vehicle for a future lost tax credit and $500.00 for clothing 

and shoe damages.  The Manufacturer objected to reimbursement for 6% of the value of the 

lemon vehicle for a future lost tax credit because this type of request related to a future purchase 

does not fall within the purview of the statute.  The Manufacturer also objected to reimbursement 

for $500.00 for clothing and shoe damages because the Consumer did not keep receipts for the 

clothing and shoes and thus could not provide a receipt at the hearing.  The Board awarded the 

Consumer $500.00 for clothing and shoe damage as an incidental charge and therefore, the 

Manufacturer’s objection to the clothing and shoe damage reimbursement was denied.  The 

Consumer’s request for reimbursement of monthly payments made on the Consumer’s 

replacement vehicle, and for 6% of the value of the lemon vehicle for a future lost tax credit, was 

denied. §681.102(7), Fla. Stat. 

 

Seefeldt v. General Motors LLC, 2017-0311/WPB (Fla. NMVAB May 24, 2018) 
 

 The Consumer’s 2017 Cadillac Escalade was declared a “Lemon” by the Board due to the 

authorized service agent’s placement of the floor mat that caused unintended acceleration.  The 

vehicle was out of service by reason of repair on March 28, 2017 through the present (April 12, 

2018), for a total of more than 381 cumulative out-of-service days.  The Consumer requested 

reimbursement of $2,619.50 for the Enterprise rental receipt from August 8-September 23, 2017; 

$690.99 for Uber receipts for reasonable transportation costs; and an unknown amount for the 

expert witness fee, as incidental charges.  The Board awarded the Consumer $2,619.50 for the 

Enterprise rental receipt from August 8-September 23, 2017; and $690.99 for Uber receipts for 

reasonable transportation costs, as incidental charges.  The Board denied reimbursement for the 

expert witness fee. §681.102(7), Fla. Stat. 

 

 Reasonable Offset for Use §681.102(19), F.S. 

 

Cyber Marketing and Research, LLC and Musarrat Abdulhussein v. Tesla Motors Inc.,  

2017-0564/ORL (Fla. NMVAB April 30, 2018) 
 

 The Consumer’s 2016 Tesla Model X was declared a “Lemon” by the Board.  Prior to 

filing with the Board, the Consumers filed a claim with the National Center for Dispute 

Settlement (NCDS). Since NCDS was not a state-certified informal dispute resolution procedure 

in the State of Florida for Tesla Motors, Inc., the Consumers were not required to resort to that 

program.  Nevertheless, the Consumers submitted their claim for a documents-only NCDS 

arbitration hearing on December 5, 2017.  For the purpose of calculating the statutory reasonable 

offset for use, mileage attributable to the Consumers up to the date of the NCDS hearing was 

21,265 miles.  The Manufacturer, through Counsel, objected to cutting off the mileage as of the 

date of the NCDS hearing, arguing that it would give the Consumers "a windfall" because it was 

not a state-certified procedure and, in addition, it was a “documents only” hearing that created "no 

impediment to the Consumers' day."  The Manufacturer's objection to cutting off the mileage as of 

the date of the NCDS hearing was denied by the Board. 
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MISCELLANEOUS PROCEDURAL ISSUES: 

 

Krajec v. Ford Motor Company, 2018-0047/ORL (Fla. NMVAB May 20, 2018) 
 

 On March 19, 2018, the Manufacturer filed its “Brief in Support of Defendant’s Ford 

Motor Company’s Motion to Stay/Dismiss Proceedings.”  The Manufacturer asserted that the 

current proceeding should be stayed or dismissed because the Consumer was bound by a federal 

court judgment approving settlement in a class action lawsuit, and that the Consumer’s continued 

pursuit of her Lemon Law claim was in violation of that judgment.  On May 10, 2018, the 

Consumer filed her “Response to Ford’s Motion to Stay/Dismiss Proceedings.”  Having reviewed 

the pleadings and heard arguments from the parties, upon consideration, Ford’s Motion to 

Stay/Dismiss Proceedings was denied by the Board. 

 

Musil v. Volkswagen/Audi of America, Inc., 2017-0583/FTM (Fla. NMVAB April 22, 2018) 
 

 On Thursday, March 15, 2018, counsel for the Consumers emailed to the Board's eFiling 

box three videos purporting to demonstrate the alleged nonconformities occurring.  Pursuant to 

the Board’s eFiling requirements, "[r]eadable text documents in .pdf format ONLY" may be filed 

electronically; therefore, the videos were not accepted for filing at that time.  The email stated that 

the videos would be sent vis “UPS 2nd Day Air to the AG’s office in Tampa.”  The three videos 

were not received by the Board Administrator until Monday, March 19, 2018, three days before 

the hearing.  Pursuant to paragraphs (6) and (10), Hearings Before the Florida New Motor Vehicle 

Arbitration Board, the Board may decline to consider documents that have not been filed with the 

Board Administrator, and provided to the opposing party, no later than five days before the 

scheduled hearing.  At the hearing, the Manufacturer objected to the admittance of the three 

videos, as not submitted timely.  Upon consideration, the Board declined to accept the videos into 

evidence. 
 

Beene v. General Motors LLC, 2018-0036/FTL (Fla. NMVAB May 10, 2018) 
 

 At the beginning of the hearing, the Manufacturer sought to introduce Bulletin 06-06-05-

001G, regarding the vehicle’s active fuel management system, which had not been previously 

filed with the Board Administrator or provided to the opposing party.  The Consumer objected to 

admission of the bulletin, asserting that it had not been timely submitted by the Manufacturer.  

Pursuant to paragraph (10), Hearings Before the Florida New Motor Vehicle Arbitration Board, 

the Board may decline to consider documents that have not been filed with the Board 

Administrator, and provided to the opposing party, no later than five days before the scheduled 

hearing.  Upon consideration, the Board determined that the bulletin would not be admitted into 

evidence because the document was available as of April 1, 2016, which provided the 

Manufacturer more than sufficient time to timely submit the document to the Board Administrator 

and opposing party.   


