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OFFICE OF THE ATTORNEY GENERAL 

FLORIDA NEW MOTOR VEHICLE ARBITRATION BOARD 

 
QUARTERLY CASE SUMMARIES 

July 2017 - September 2017 (3rd Quarter) 

 

 

JURISDICTION: 

 

Olson v. Ford Motor Company, 2017-0200/FTL (Fla. NMVAB July 7, 2017) 

 

 The parties stipulated that, on November 29, 2014, the Consumers purchased a 2014 Ford 

C-MAX motor vehicle.  On October 14, 2016, the Consumers filed a claim with the Better 

Business Bureau Autoline (BBB), the state-certified informal dispute settlement procedure 

sponsored by Ford.  The procedure rendered a decision awarding a replacement vehicle and 

instructed the Manufacturer to comply within 45 days from the Manufacturer’s receipt of the 

Consumers’ acceptance of the BBB decision.  The Consumers accepted and signed the BBB’s 

Acceptance of Decision Form on February 2, 2017.  The Manufacturer failed to comply with the 

BBB deadline and on May 10, 2017, the Consumers requested arbitration by this Board, seeking a 

refund.  

 

 The Manufacturer asserted the Request for Arbitration was not filed within 60 days after 

the expiration of the Lemon Law rights period, or 30 days after the final action of a certified 

procedure, whichever date occurred later.  The Manufacturer argued that when the Consumers 

filed their Request for Arbitration with the Attorney General’s Office on May 10, 2017, it was 

beyond the deadline established by statute: the latter of either 60 days after the expiration of their 

Lemon Law rights period, or 30 days after the final action of the BBB.  The Manufacturer argued 

that the final action of the certified procedure occurred on January 27, 2017, the date that the BBB 

mailed the decision to the Consumers, and that the Consumers’ May 10, 2017, filing was more 

than 30 days after the final action of the certified procedure.  The Manufacturer asserted that due 

to their untimely filing, the Consumers were not eligible to seek relief under the Lemon Law. 

 

 The Board found that, based on the evidence presented, the final action of the certified 

procedure occurred on February 2, 2017, when the Consumers accepted and signed the BBB’s 

Acceptance or Rejection of Decision Form.  The Consumers filed the Request for Arbitration on 

May 10, 2017, more than 30 days after the final action of the certified procedure.  Accordingly, 

the Request for Arbitration was not filed within the time period required by the statute, and the 

Consumers were not qualified for repurchase relief under the Lemon Law. 

 

 Consumer §681.102(4)F.S. 

 

Gonzalez v. Nissan Motor Corporation, USA, 2017-0109/MIA (Fla. NMVAB August 2, 2017) 

 

 At the outset of the hearing, the Manufacturer moved to have the case dismissed, arguing 

that the Consumer was not qualified for relief because the vehicle had been repossessed by the 
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lienholder.  The Consumer testified that he believed that the title to the vehicle was still in his 

name and stated that he had the registration of the vehicle.  

 

 In order to be eligible for the refund or replacement remedies set forth at Section 

681.104(2), the person seeking such relief must be a “consumer.” Section 681.102(4), Florida 

Statutes, defines a “Consumer” as:  

 

the purchaser, other than for purposes of resale, or the lessee, of a 

motor vehicle primarily used for personal, family, or household 

purposes; any person to whom such motor vehicle is transferred for 

the same purposes during the duration of the Lemon Law rights 

period; and any other person entitled by the terms of the warranty to 

enforce the obligations of the warranty.  

    

 The Board concluded that even though the Consumer’s vehicle maybe in the possession of 

the lienholder, the evidence was sufficient to determine that the Consumer was the title owner of 

the vehicle.  There was no dispute that, at the time of purchase and during the course of repairs, 

the Consumer was entitled by the terms of the Manufacturer’s warranty to enforce the obligations 

of that warranty.  Accordingly, he met the statutory definition of a "consumer" and was entitled to 

enforce the obligations of the warranty.  The Manufacturer's assertion to the contrary was rejected 

and the Motion to Dismiss was denied. 

 

 

NONCONFORMITY 681.102(15), F.S.  

 

Kreisberg v. Jaguar Cars, 2017-0164/MIA (Fla. NMVAB July 3, 2017) 

 

 The Consumer complained of an intermittent malfunction of the “Intelligent Stop/Start” 

system in his 2016 Jaguar F Type.  The Consumer testified that one of the motivating factors for 

him in leasing the vehicle was the “Intelligent Stop/Start” system feature of the vehicle.  He said 

that feature was advertised by the Manufacturer as a selling point, and it was a feature which was 

good for the environment and also helped him save money.  He explained that the feature shuts 

off the engine when you get to a stop sign or traffic light stop; once you take your foot off the 

brake pedal, the engine resumes.  He stated that for the first nine months of the lease, the 

“Intelligent Stop/Start” system worked perfectly.  However, the “Intelligent Stop/Start” system 

suddenly became problematic: the feature either worked for an entire trip or it did not work at all. 

He testified that he had kept a log of the performance of the “Intelligent Stop/Start” system, and 

based on his log, he had determined that the system only functions 15% of the time.  He added 

that he knew that the feature could be disengaged; however, he had not disengaged the feature. 

 

 The Manufacturer asserted the alleged nonconformity did not substantially impair the use, 

value or safety of the motor vehicle.  The Manufacturer’s witness testified that the battery charge 

and the air conditioner demands on the vehicle can affect how the “Intelligent Stop/Start” system 

works.  He inspected the vehicle and did not find any stored codes; however, he performed a 

systems check and found an indication that the battery was low for the “Intelligent Stop/Start” 

feature to work.  A different Manufacturer’s witness acknowledged that there was initially a 
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problem with the Gateway Module and the same was replaced in the vehicle.  He testified that the 

battery charge had to be at 85% capacity for the “Intelligent Stop/Start” system to work.  He 

stated that one of the repair orders reflected that the battery was reset; it was not replaced.  He 

agreed that other vehicles have had problems with the “Intelligent Stop/Start” system, evidenced 

by the existence of the TSB for the feature, and that this vehicle had been to the dealer with the 

concern a lot more times than other vehicles about which he was aware. 

 

 The Board found that the evidence established that the intermittent malfunction of the 

“Intelligent Stop/Start” system substantially impaired the use of the vehicle, thereby constituting 

one or more nonconformities as defined by the statute and the applicable rule, and had not been 

repaired within a reasonable number of attempts.  Accordingly, the Consumer was awarded a 

refund. 

 

 

MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S. 

 

 Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), 

F.S. 

 

Reid v. BMW of North America, LLC, 2017-0206/TPA (Fla. NMVAB August 14, 2017) 

 

 The Consumer complained of excessive wind and road noise in his 2016 BMW 740.  The 

Consumer testified that he noticed the wind noise as he drove home immediately after taking 

possession of the vehicle.  He described the wind noise as an "annoying noise, like a window is 

rolled down," and noted that when the vehicle was being driven at speeds of 65 to 70 miles per 

hour, it was "a steady noise" that could be heard over the sound of the air conditioner and the 

radio.  He was told that the wind noise was "characteristic" of the vehicle, and he acknowledged 

that he heard the same wind noise in three other BMW 7 series vehicles that were given to him as 

loaner vehicles.  He said that he could not describe the sound of the road noise; however, he 

asserted that it was an "overpowering," constant noise that was heard no matter what type of road 

surface the vehicle was being driven upon.  

 

 The Manufacturer asserted the alleged nonconformity did not substantially impair the use, 

value or safety of the motor vehicle.  The Manufacturer’s representative testified that he drove the 

Consumer's vehicle on April 25, 2017, at 70 miles per hour on the highway, with the fan on low 

and all the windows closed.  He did not hear any abnormal or excessive wind or road noise while 

driving the Consumer's vehicle.  Using an iPhone app, he measured the sound inside the vehicle 

and obtained readings averaging 80 to 84 decibels.  He acknowledged that there were no 

specifications establishing an acceptable noise level inside BMW vehicles.  However, he testified 

that he was driving the same 2016 BMW 7 series vehicle for his company vehicle at that time, so 

he used the same iPhone app to test the noise level in that vehicle.  He found the sound inside his 

company vehicle averaged within the same 80 to 84 decibel range while cruising at 70 miles per 

hour on the same stretch of the highway.  Although he stated that he did hear the sound of the air 

flowing over the outside mirrors in both vehicles, he asserted this was a "normal" sound that 

occurred because the mirrors stuck out. 
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 During the hearing, the Board test drove the vehicle in the presence of both parties.  

During the nine-mile test drive, all of the doors and windows were firmly closed, and when the 

vehicle reached a speed of 53 miles per hour, the air conditioner was turned off.  During that part 

of the test drive, the Board member driving the vehicle reached speeds of 66 to 67 miles per hour.  

He reported hearing only normal road noise, and no abnormal wind noise.  The remaining Board 

members noted that they "really had to listen" to hear a very slight "whispering noise." One of 

those Board members asked the Consumer if that "whispering noise" was the sound about which 

he was complaining, and he responded in the affirmative.  After changing drivers to head back to 

the hearing site, the vehicle was driven at speeds up to 73 miles per hour.  The air conditioner and 

radio were turned on briefly, and the slight "whispering noise" could not be heard at all with the 

radio or air conditioner on. 

 

 The Board found that the evidence failed to establish that the excessive wind and road 

noise complained of by the Consumer substantially impaired the use, value or safety of the 

vehicle so as to constitute one or more nonconformities as defined by the statute.  Accordingly, 

the Consumer’s case was dismissed. 

  

 Accident, Abuse, Neglect, Unauthorized Modification §681.104(4)(b), F.S. 
 

Gonzalez v. Nissan Motor Corporation, USA, 2017-0109/MIA (Fla. NMVAB August 2, 2017) 

 

 The Consumer complained of an electrical failure which caused the vehicle not to start in 

his 2016 Nissan Maxima.  The Consumer stated that on September 13, 2016, his vehicle was 

towed to the dealer because it would not start and remained at the dealer for 18 days.  Two days 

later after he picked up the vehicle from the dealer, on September 30, 2016, the vehicle had to be 

towed in to the dealer for a second time.  The Consumer acknowledged that at some point during 

the second repair attempt, the mechanic at the dealer told him that the car had been hit by 

lightning. 

 

 The Manufacturer asserted the alleged nonconformity was the result of an accident of the 

motor vehicle by persons other than the manufacturer or its authorized service agent.  The 

Manufacturer alleged that the vehicle “was struck by some extraordinary amount of electricity 

from an outside source.”  The Manufacturer’s representative testified that the technician notes 

reflect that the first time the vehicle was brought to the dealer for the no start concern on 

September 13, 2016, the Intelligent Power Distribution Module (IPDM) was replaced.  He 

explained that the IPDM was the vehicle’s electronic fuse box which turned the vehicle on.  He 

stated that upon inspection of the Consumer’s vehicle, he noticed two things: (1) that the third 

brake light “LED” bulb (low voltage design) had some extreme “flash burning”; and (2) that the 

IPDM had a stain or burnt mark inside its casing.  He explained that both were caused by a flash  

from a “high voltage event” or “arc” which led him to believe that the vehicle had either been 

struck by lightning, or had been damaged by a lightning strike near the vehicle.  He showed the 

damaged parts that had been removed from the Consumer’s vehicle to the Board.  A different 

Manufacturer representative also testified that in his opinion, a “near” lightning strike would be 

enough to cause the electrical damage that the Consumer’s vehicle sustained.  He additionally 

stated that the vehicle’s own voltage could not have caused this type of damage.  
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 A majority of the Board concluded that the greater weight of the evidence established that 

the electrical failure which caused the vehicle not to start was the result of a near lightning strike, 

which was an accident.  The accident was not caused by the Manufacturer or its authorized 

service agent.  Accordingly, the complained of defect did not constitute a “nonconformity” as 

defined by the statute and the Consumer’s case was dismissed. 

 

 

MISCELLANEOUS PROCEDURAL ISSUES: 

 

Williams v. Ford Motor Company, 2017-0136/JAX (Fla. NMVAB August 1, 2017) 

 

 The Manufacturer sought to submit videos into evidence that were taken during its 

prehearing inspection of the Consumers’ vehicle.  The Consumers objected due to the 

Manufacturer’s failure to comply with Paragraph (16), Hearings Before the Florida New Motor 

Vehicle Arbitration Board, which required all information gathered as a result of the 

Manufacturer’s prehearing inspection of the vehicle to be provided to the Consumers, in writing, 

as soon as it is available, but no later than 7 business days before the date of the hearing.  The 

videos were not provided to the Consumer in a viewable format until July 10, 2017, two business 

days before the hearing.  In accordance with Paragraph (16), the Board did not permit the videos 

taken during the prehearing inspection to be submitted into evidence. 


