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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT, IN AND FOR
PALM BEACH COUNTY, FLORIDA.

THE STATE OF FLORIDA, et al.,

Plaintiffs,

v. CASE NO. 95-1466-AH

THE AMERICAN TOBACCO
COMPANY, BROWN & WILLIAMSON
HOLDING, INC., et al.,

Defendants.

_________________________________/

FLORIDA’S MOTION TO ENFORCE SETTLEMENT AGREEMENT, FOR AN
ACCOUNTING BY BROWN & WILLIAMSON HOLDING, INC.,

AND FOR ORDER OF CONTEMPT

Plaintiffs, State of Florida and Florida Department of Legal Affairs, (jointly referred to as

“Florida”), move this court, to compel Defendant, Brown & Williamson Holding, Inc., formerly

known as Brown & Williamson Tobacco Corporation, (“Brown & Williamson”), to comply with

the Settlement Agreement dated August 25, 1997, as amended (“the Settlement Agreement”),

and adopted by this court’s Order dated August 25, 1997 (“Order”), to order Brown &

Williamson to pay Florida damages caused by Brown & Williamson’s failure to comply with the

Settlement Agreement, to find Brown & Williamson in contempt of court, and to order an

accounting from Brown & Williamson of its manufacture, shipment,  production costs, revenue,

gross profits, net profits, and operating profits associated with the sale, manufacture, or

distribution of cigarettes since January 1, 1999.  In support of its Motion, Florida states as

follows:
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INTRODUCTION

1. This motion seeks to enforce the settlement agreement reached in Florida’s

litigation against tobacco companies for damages caused Florida and Florida’s Medicaid

program by the manufacture, marketing, distribution, and sale of tobacco products to Florida’s

citizens and to compel remedial conduct from the tobacco company defendants.

2. Based upon the payment verification  process contemplated by Section 569.215,

Florida Statutes and conducted jointly by the Chief Financial Officer and the Attorney General,

the State of Florida has determined that Brown and Williamson has not accurately reported

cigarette shipment and profit information as required by the settlement agreement.

3. As a result of Brown and Williamson’s failure to fulfill its reporting requirements,

Florida has not received millions of dollars in payments that Brown and Williamson and other

tobacco defendants were required to make.

BACKGROUND

4. Florida began this lawsuit in 1994.  In 1997, Florida,  Brown & Williamson, and

many of the tobacco company defendants resolved the litigation with a Settlement Agreement

dated August 25, 1997, (“Original Settlement Agreement”).  This court’s Order approved and

adopted “the [Original] Settlement Agreement, attached hereto and incorporated herein, as an

enforceable order of this Court.”  (Order p. 1).

5. The Original Settlement Agreement required, among other things, Brown &

Williamson and the other settling defendants to collectively make an initial payment of

$550,000,000 to Florida and to make subsequent annual payments. 

6. The terms of the Original Settlement Agreement adjusted the subsequent

payments pursuant to a formula that decreased or increased the payment amounts “in accordance
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with decreases or increases in volume of domestic tobacco product volume sales.”  (Original

Settlement Agreement, II, B - Monetary Provisions)

7. The parties have twice amended the Settlement Agreement by stipulation. 

Florida, Brown & Williamson, and the Settling Defendants entered into a Stipulation of

Amendment to Settlement Agreement and for Entry of Agreed Order (“1998 Stipulation”) on

September 11, 1998, and an Agreement of Amendment to Settlement Agreement ( “2001

Agreement ”) on June 1, 2001.

8. Like the Original Settlement Agreement, the 1998 Stipulation and the 2001

Agreement each provided that the amount of the annual payments would be adjusted pursuant to

a formula.  Appendix A of the 1998 Stipulation and Appendix A of the 2001 Agreement set forth

the relevant formula.  

9. The formula of Appendix A to the 1998 Stipulation provided:

APPENDIX A
FORMULA FOR CALCULATING VOLUME ADJUSTMENTS

Any payment that by the terms of the Stipulation of Amendment is to be adjusted
pursuant to this Appendix (the “Applicable Base Payment”) shall be adjusted pursuant to
this Appendix in the following manner:

(A) in the event the aggregate number of cigarettes shipped for domestic
consumption by Settling Defendants in the Applicable Year (as defined
hereinbelow) (the “Actual Volume”) is greater than the aggregate number of
cigarettes shipped for domestic consumption by Settling Defendants in 1997 (the
“Base Volume”), the Applicable Base Payment shall be multiplied by the ratio of
the Actual Volume to the Base Volume; 

(B) in the event the Actual Volume is less than the Base Volume,

(i) the Applicable Base Payment shall be multiplied by the
ratio of the Actual Volume to the Base Volume, and the resulting
product shall be divided by 0.98; and

(ii) if a reduction of the Applicable Base Payment results from
the application of subparagraph (B)(i) of this Appendix, but the
Settling Defendants’ aggregate net operating profits from domestic
sales of cigarettes for the Applicable Year (the “Actual Net
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Operating Profit”) is greater than the Settling Defendants’
aggregate net operating profits from domestic sales of cigarettes in
1997 (the “Base Net Operating Profit”)(such Base Net Operating
Profit being adjusted upward by the greater of the rate of 3% per
annum or the actual total percent change in the Consumer Price
Index, in either instance for the period between January 1, 1998
and the date on which the payment at issue is made), then the
amount by which the Applicable Base Payment is reduced by the
application of subparagraph (B)(i) shall be reduced (but not below
zero) by 5.5% of 25% of such increase in such profits.  For
purposes of this Appendix, “net operating profits from domestic
sales of cigarettes” shall mean net operating profits from domestic
sales of cigarettes as reported to the United States Securities and
Exchange Commission (“SEC”) for the Applicable Year or, in the
case of a Settling Defendant that does not report profits to the
SEC, as reported in financial statements prepared in accordance
with generally accepted accounting principles and audited by a
nationally recognized accounting firm. The determination of the
Settling Defendants’ aggregate net operating profits from domestic
sales of cigarettes shall be derived using the same methodology as
was employed in deriving such Settling Defendants’ aggregate net
operating profits from domestic sales of cigarettes in 1997.  Any
increase in an Applicable Base Payment pursuant to this
subparagraph (B)(ii) shall be payable within 120 days after the
date that the payment at issue was required to be made.

(emphasis supplied)

10. The formula of Appendix A to the 2001 Agreement provided:

APPENDIX A
FORMULA FOR CALCULATING VOLUME ADJUSTMENTS

Any payment that by the terms of the Stipulation of Amendment is to be adjusted
pursuant to this Appendix (the “Applicable Base Payment”) shall be adjusted pursuant to this
Appendix in the following manner:

(A) in the event the aggregate number of Cigarettes shipped for domestic
consumption by the Settling Defendants in the Applicable Year (as defined hereinbelow)
(the “Actual Volume”) is greater than the aggregate number of Cigarettes shipped for
domestic consumption by the Settling Defendants in 1997 (the “Base Volume”), the
Applicable Base Payment shall be multiplied by the ratio of the Actual Volume to the
Base Volume; 

(B) in the event the Actual Volume is less than the Base Volume,

(i) the Applicable Base Payment shall be reduced by subtracting from
it the amount equal to such Applicable Base Payment multiplied both by
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0.98 and by the result of (1) 1 (one) minus (2) the ratio of the Actual
Volume to the Base Volume; and 

(ii) if a reduction of the Applicable Base Payment results from the
application of subparagraph (B)(i) of this Appendix, but the Settling
Defendants’ aggregate net operating profits from domestic sales of
Cigarettes for the Applicable Year (the “Actual Net Operating Profit”) is
greater than the Settling Defendants’ aggregate net operating profits from
domestic sales of Cigarettes in 1997 (the “Base Net Operating
Profit”)(such Base Net Operating Profit being adjusted upward by the
greater of the rate of 3% per annum or the actual total percent change in
the Consumer Price Index, in either instance for the period between
January 1, 1998 and the date on which the payment at issue is made), then
the amount by which the Applicable Base Payment is reduced by the
application of subparagraph (B)(i) shall be reduced (but not below zero)
by 5.5% of 25% of such increase in such profits.  For purposes of this
Appendix, the term “net operating profits” shall mean: (1) operating
income before goodwill amortization, trademark amortization, minority
interest, net interest expense, non-operating income and expense, general
corporate expenses and income taxes, and excluding extraordinary items
and the cumulative effect of changes in method of accounting; but
(notwithstanding any of the foregoing) not excluding charges or expenses
incurred or accrued in connection with any settlement of a tobacco and
health case (including, but not limited to, “up-front” settlement payments),
restructuring charges, restructuring related charges, discontinued
operations and casualty losses; (all as reported to the United State
Securities and Exchange Commission (“SEC”) for the Applicable Year
(either independently by the Settling Defendant or as part of consolidated
financial statements reported to the SEC by an affiliate of such Settling
Defendant) or, in the case of a Settling Defendant that does not report such
information to the SEC, as reported in financial statements prepared in
accordance with U.S. generally accepted accounting principles and
audited by a nationally recognized accounting firm); minus (2) the amount
determined by clause (1) above multiplied by a percentage equal to the
sum of (a) the maximum marginal federal corporate income tax rate (such
rate being 35% as of May 1, 2001) in effect on December 31 of the
Applicable Year, plus (b) 4.472 percentage points.  Notwithstanding the
foregoing, the Settling Defendants’ aggregate total amount of
restructuring charges, restructuring related charges and discontinued
operations included for purposes of clause (1) of the preceding sentence
shall not in any Applicable Year exceed the Annual Restructuring Cap (as
defined and provided in paragraph (D) below).  Applying the foregoing
definition, the Settling Defendants’ aggregate net operating profits from
domestic sales of Cigarettes in 1997 were $3,115,100,000.  The
determination of the Settling Defendants’ aggregate net operating profits
from domestic sales of Cigarettes shall be derived using the same
methodology as was employed in deriving such Settling Defendants’
aggregate net operating profits from domestic sales of Cigarettes in 1997. 
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Any increase in an Applicable Base Payment pursuant to this
subparagraph (B)(ii) shall be payable within 120 days after the date that
the payment at issue was required to be made.

(emphasis supplied)

11. The effect of Appendix A to both the 1998 Stipulation and the 2001 Amendment

is that Florida’s annual payment under the Original Settlement Agreement, as amended, varies

depending on the aggregate numbers of cigarettes Brown & Williamson and the other tobacco

defendants shipped for domestic consumption and their aggregate “net operating profits” from

domestic sales of cigarettes.

12. The operation of the formulas made accurate reporting by Brown & Williamson

and the other tobacco defendants essential.  

THE VIOLATIONS BY BROWN & WILLIAMSON

13. In 1999, Brown & Williamson entered into an agreement with Star Tobacco and

Pharmaceuticals, Inc., (“Star”), “to manufacture, package and ship” to Star a number of

cigarettes labeled with such names as “Gunsmoke” and “Vegas.”  

14. Star sold these cigarettes domestically in the United States.  

15. Brown & Williamson manufactured, sold, and shipped Star cigarettes for

domestic consumption.  

16. Overall, Brown & Williamson manufactured, shipped and profited from more

than 7 billion Star cigarettes that were sold for domestic consumption between 1999 and 2002.

17. During the negotiations leading to the 2001 Amendment, Florida raised the issue

of Brown & Williamson’s reporting of information about Star cigarettes shipments and net

profits in fulfillment of the obligations imposed by the 1998 Stipulation. 
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18. Near the end of the 2001 negotiations, Florida’s counsel sought confirmation that 

Brown & Williamson agreed that Brown & Williamson considered revenues and expenses

related to the Star cigarettes to be part of “net operating profits” for purpose of Appendix A.

19. Florida’s counsel in a letter dated May 31, 2001, to Steve Patton, an attorney 

representing Brown & Williamson in the negotiation of the Amendment, wrote:

We have been reviewing the Volume Adjustment calculations pursuant to Appendix A of
the Stipulation of Amendment to Settlement Agreement for the States of Mississippi and
Florida.  We would like for you to verify that Brown & Williamson considers its
revenues and expenses related to its existing and anticipated contracts with Star
Scientific, Inc. to be a part of its “net operating profits” for purposes of Appendix A.

(Ex. A)  

20. By letter on Brown & Williamson Tobacco Company stationery dated June 1,

2001, Neil Mellon, Senior Counsel- Product Litigation for Brown & Williamson, replied:

I am responding to your May 31, 2001 letter to Steve Patton inquiring about Brown &
Williamson’s contracts with Star Scientific, Inc. (or its subsidiary, Star Tobacco &
Pharmaceuticals).

 
This will confirm that income from B & W’s tobacco purchasing contract and its
cigarette manufacturing contract with Star is included in B&W’s “net operating profits”
as that terms is used in Exhibit A to the draft Agreement of Amendment to Settlement
Agreement.

B&W also receives interest from Star on promissory notes for money lent  B&W to Star. 
As with any other interest income, this is not part of “net operating profits.”  For your
information B&W’s total interest income from Star for the year 2000 amounted to less
than $250,000.  Based on current information, I do not expect that B&W’s total interest
income from Star will be appreciably higher than that for the year 2001.

This covers all of the income that B&W receives from its contracts with Star.

(Ex. B, emphasis supplied) Mr. Mellon copied Mr. Patton with the letter.

21. After receiving this unequivocal assurance from the in-house counsel for Brown

& Williamson, Florida agreed to the 2001 Amendment.
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22. The 2001 Amendment expressly recited that it was not intended to be “an

admission or concession as to the accuracy of the amount of Base Volume or Actual Volume”

reported pursuant to the provisions of Appendix A of the 1998 Stipulation of Amendment.  

23. When Florida filed with this court a copy of the 2001 Amendment, its June 19,

2001, Notice of Filing stated that the Amendment should not “be construed in any way to resolve

emerging payment computation issues arising from the cigarette production and sales

relationship between Brown & Williamson Tobacco Corporation and Star Scientific Inc.”

24. In July 2004, Brown & Williamson advised the State of Florida that the

assurances provided by its in-house counsel in 2001 had been “mistaken.”

25. Since 1999, Brown & Williamson has substantially and willfully under-reported

its domestic shipments of cigarettes and its net operating profits from the domestic sale of

cigarettes by not reporting shipment of and net operating profits from Star cigarettes.  

26. Brown & Williamson did not report shipments of more than 7 billion Star

cigarettes.  

27. This failure to report shipments deprived Florida of millions of dollars of

settlement payments, with interest.

28. Brown & Williamson has refused to provide Florida with requested information

on the net operating profits it earned on the manufacture and sale of cigarettes to Star.  

29. Florida believes that Brown and Williamson earned millions of dollars of net

operating profits on the 7 billion cigarettes Brown & Williamson sold to Star.  

30. Florida has been deprived of at least a million dollars of additional settlement

payments that it would have received as a result of these additional profits, plus interest, if they

had been properly reported.
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RIGHT TO RELIEF

31. This court retained jurisdiction to enforce the Order incorporating the Original

Settlement Agreement, as amended.  The Original Settlement Agreement provided that the court

retained jurisdiction of the action and the parties “for purposes of enabling any party to this

Settlement Agreement to apply to the court at any time for further orders and directions as may

be necessary and appropriate to implement or enforce this Settlement Agreement, ... .”  (Order,

Original Settlement Agreement, I, A - Jurisdiction)  

32. By disobeying the Order and failing to fulfill its obligations under the Settlement

Agreement, Brown & Williamson has made it necessary for Florida to apply to enforce the

Settlement Agreement as provided for in the Order.

33. The results of Brown & Williamson’s misrepresentation in 2001 are several. 

First, the payments Florida received from Philip Morris and Lorillard specified in the 2001

Amendment were significantly smaller than they would have been if Brown & Williamson had

provided accurate information.

33. Second, Florida has been receiving lower payments since 2001 under the

Settlement Agreement than it would have if Brown & Williamson accurately reported cigarette

shipments and net operating profits as required.

WHEREFORE, Florida prays that the court:

A. Declare that Brown & Williamson’s failure to report its domestic shipments of

cigarettes to Star and its net operating profits earned on its domestic sale of cigarettes to Star for

purposes of determining the payments to be made to the State under the Settlement Agreement is

a breach of that Agreement and a violation of this court’s Orders;
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B. Order an independent accounting from Brown & Williamson of its manufacture

of, shipment of, costs of production for, revenue from, net operating profits from, and net profit

from cigarettes since 1999;

C. Award Florida damages caused by Brown & Williamson’s breach of the Original

Settlement Agreement, as amended;

D. Find Brown & Williamson in contempt of court for willful violation of this

court’s Order and impose appropriate penalties;

E. Award such other and further relief as the court deems meet and just.

Respectfully submitted,

________________________________________
CHARLES J. CRIST, JR.
ATTORNEY GENERAL
Florida Bar No. 362190
PL-01, The Capitol
Tallahassee, Florida 32399-1050
Telephone:  (850) 245-0140
Facsimile:  (850) 413-0632

John D. C. Newton, II
Florida Bar No. 0244538
PL-01, The Capitol
Tallahassee, Florida 32399-1050
Telephone:  (850) 414-3534
Facsimile:  (850) 488-9134

James A. Peters
Special Counsel
Florida Bar No. 0230944
Office of the Attorney General
PL-01, The Capitol 
Tallahassee, Florida 32399-1050
Telephone: (850) 414-3300
Facsimile:  (850) 414-9650
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished

U.S. mail to F. ANTHONY BURKE and NEIL Mellon, Brown & Williamson Tobacco

Corporation, 200 Brown & Williamson Tower, 410 South Fourth Avenue, Louisville, KY

40202-3426; ELLI  LEIBENSTEIN, Kirkland & Ellis, 200 East Randolph Drive, Chicago,

Illinois, 60601,  JOE IANNO Esquire, Carlton, Fields, Ward, Emmanuel, Smith & Cutler, P.A.,

Post Office Box 150, West Palm Beach, Florida 33402;and EDWARD A. MOSS, Esquire,

Anderson, Moss, Parks & Sherouse, P.A., 25th Floor, New World Tower, 100 North Biscayne

Boulevard, Miami, Florida 33132, this _____ day of __________________ 2006. 

 

                                              ________________________________________________
                                             Attorney

        


