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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
THE STATE OF FLORIDA et al.,
Plaintiffs,
v.

CASE NO. 95-1466 AH

THE AMERICAN TOBACCO
COMPANY, R.J. REYNOLDS
TOBACCO COMPANY et al.,
Defendants.
_____________________________________/
THE STATE’S MOTION TO JOIN ITG BRANDS, LLC AS A
DEFENDANT AND TO ENFORCE THE SETTLEMENT AGREEMENT
Plaintiff, the State of Florida (the “State”), hereby moves to join ITG Brands, LLC f/k/a
Lignum-2 LLC (“ITG”) as a defendant and to enforce the settlement agreement, dated August 25,
1997, as amended (the “Settlement Agreement”), against both ITG and Defendant, R.J. Reynolds
Tobacco Company (“RJR” or “Reynolds”), and states in support thereof as follows.
INTRODUCTION
The State is presently owed more than $45 million and will continue to suffer annual
losses of approximately $30 million absent the Court’s enforcement of the Settlement Agreement
that it approved and adopted more than 20 years ago. Pursuant to that Settlement Agreement,
Reynolds and the other major tobacco companies (along with their successors and assigns)
(collectively, the “Settling Defendants”) agreed to make annual payments to the State of several
hundred million dollars (e.g., approximately $378 million in 2014), in perpetuity. The agreed-to
annual payments were in exchange for a full release of liability for the State’s past and future
damages from the cigarettes marketed and sold by the Settling Defendants. This perpetual income

stream provided substantial protection to the State for the past, present, and future public
healthcare expenses from its citizens’ consumption of the Settling Defendants’ cigarettes.
The Settlement Agreement derived from the State’s 1995 lawsuit against Reynolds and
the other major tobacco companies. The lawsuit alleged decades of egregious marketing practices
intended to mislead consumers about the dangers of cigarettes, including the targeting of children
and teenagers. The Settlement Agreement was reached on the eve of trial and made sense for the
Settling Defendants because it resolved a potential liability so large that an adverse ruling would
have caused them to shutter their doors. In addition to resolving past liability, the Settling
Defendants (and their successors and assigns) received a release of future liability for the
substantial public healthcare costs that the State would continue to pay.
Reynolds made its proportionate share of the annual payments under the terms of the
Settlement Agreement for nearly two decades, until recently when it sold three of its most iconic
cigarette brands to ITG for $7 billion in cash consideration plus ITG’s assumption of certain
liabilities. These brands are Winston, Kool, and Salem (together with Maverick,1 the “Assigned
Brands”), and they accounted for approximately 17 billion cigarettes sold in 2016 alone,
approximately 8 percent of the domestic tobacco market. Since the sale to ITG, Reynolds has
refused to account for the Assigned Brands when making its annual payments to the State.
ITG has similarly refused to make any payment to the State. When ITG executed the Asset
Purchase Agreement, it explicitly assumed the liabilities under the Settlement Agreement for the
Assigned Brands. Yet, ITG now contends that it has no payment obligation under the Settlement
Agreement, apparently based on a position that an asset transfer somehow makes the associated
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As part of a merger with Reynolds, Lorillard Tobacco Company also transferred its Maverick
cigarette brand to ITG. The $7 billion that Reynolds received for the Assigned Brands helped to
fund the approximately $27 billion paid to Lorillard’s shareholders in connection with the merger.
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liability disappear—a proposition directly contradicted by the terms of the Settlement Agreement
as well as fundamental legal principles.
The exact same cigarettes continue to be sold to, and consumed by, the State’s citizens
while imposing the very public-health expenses that the annual settlement payments are intended
to compensate—only now, not a cent is being paid to the State for the sales of the Assigned
Brands. Meanwhile, the Settling Defendants retain the benefit of the comprehensive release,
including for the healthcare costs the State continues to incur due to the consumption of the
Assigned Brands. While the settling parties provided a mechanism for annual payment amounts
to be decreased if the aggregate shipments fell, they necessarily intended that any such decrease
would reflect lower consumer demand for these cigarettes – and thus lower public healthcare
costs for the State. The settling parties could not have intended and did not intend that the amounts
paid to the State to cover the public healthcare costs from consumption of these cigarettes could
be eliminated, wholly or partially, by a Settling Defendant’s transfer of iconic cigarette brands to
another entity, a conveyance for which it received several billion dollars.
Indeed, if a transfer of an asset’s ownership can somehow eliminate any underlying
liability—the Settlement Agreement would be meaningless. Under such a theory, the moment the
Settlement Agreement was signed, and before even one annual payment was made to the State,
each Settling Defendant could have sold its brands to the highest bidder while still enjoying the
benefit of a release of decades of past liability and all future liability. This would have allowed
the Settling Defendants to receive a windfall while the State would lose the billions of bargainedfor dollars intended for public healthcare expenses caused by the marketing and sale of those
cigarette brands.
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Of course, neither the Settlement Agreement’s terms nor well-settled legal principles
would permit such a travesty. Both Reynolds and ITG are liable for the settlement payments to
the State. The State has never released Reynolds of its liability. And ITG expressly assumed the
Settlement Agreement liabilities for the Assigned Brands as part of the purchase transaction. The
State files this enforcement motion to obtain relief against Reynolds and ITG for: (a) the missing
and future payments due to the State under the Settlement Agreement relating to the Assigned
Brands; and, (b) to require both companies to report the necessary information to accurately
calculate the amounts owed to the State pursuant to the terms of the Settlement Agreement.
FACTUAL BACKGROUND
I.

The State Initiates This Action.
In 1995, the State sued RJR, 2 other tobacco companies, and related entities, seeking relief

from decades of Defendants’ past unlawful actions relating to the marketing and sale of cigarettes.
As damages for the past unlawful actions, the State sought, among other things, reimbursement
for the significant Medicaid costs and other healthcare expenditures that the State had incurred in
the past and would incur in the future due to tobacco-related illnesses from its citizens’
consumption of these cigarettes.
The State’s Complaint focused on, among other things, advertisements intended to mislead
the public about the health dangers of cigarettes and the deliberate marketing of cigarette brands
to children and teenagers. The Complaint alleged, for example, that the advertisements for
Reynolds’ Salem cigarette brand were “populated by muscular surfers and beach bunnies . . . and

2

Defendant RJR is an original defendant to this action and a signatory to the Settlement
Agreement. In 2004, RJR became a subsidiary of the newly-formed entity Reynolds American,
Inc. (“RAI”). For ease of reference, RJR and RAI are collectively referred to throughout this
motion as “Reynolds.”
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other attractive adolescent role models.” Third Am. Compl. ¶ 97. Similarly, the Complaint
highlighted advertisements of Reynolds’ Winston cigarette brand with its “[p]ure white, modern
filter,” and the Kool cigarette brand, which advertised “the coolest taste around,” and the statement
“long famous for coolness in smoking.” Id. ¶¶ 202(f), (q).
In 1997, a Settlement Agreement was reached between the State and the Settling
Defendants (Reynolds, Brown & Williamson Tobacco Corporation (“B&W”), Lorillard Tobacco
Company (“Lorillard”), Philip Morris USA Inc. (“Philip Morris”), and United States Tobacco
Company). See Ex. 1. The Settlement Agreement clearly states that it “may be amended only by a
writing executed by all signatories hereto and any provision herein may be waived only by an
instrument in writing executed by the waiving party.” The Settlement Agreement has been
amended twice, on September 11, 1998, see Ex. 2 (Stipulation of Amendment to Settlement
Agreement and for Entry of Agreed Order), and on June 1, 2001, see Ex. 3 (Agreement of
Amendment to Settlement Agreement).
This Court approved and adopted the Settlement Agreement “as an enforceable order of
this Court.” Ex. 4 (Consent Decree). The Settlement Agreement provides that it “shall be binding
upon all Settling Defendants and their successors and assigns.” Ex. 1 at 3. The agreement is
governed by Florida law and states that “[j]urisdiction is retained by the Court for the purposes of
enabling any party to this Settlement Agreement to apply to the Court at any time for further orders
and directions as may be necessary and appropriate to implement and enforce this Settlement
Agreement, and the parties hereto agree to present any disputes under this Settlement Agreement
to this Court.” Id. §§ I.A, VI.F; see also Ex. 4 at ¶ 2. The State is entitled to recover the attorneys’
fees and expenses it has incurred in this matter pursuant to the provisions of the December 7, 1998,
Consent Decree. See Ex. 4 at ¶ 9.
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II.

The Settlement Agreement.
Pursuant to the Settlement Agreement, the Settling Defendants agreed, inter alia, to make

substantial settlement payments to the State. The settlement payments are intended to compensate
the State for both past and future healthcare expenses incurred due to the consumption of the
subject cigarettes. The Settling Defendants agreed to pay the State up-front “initial payments,” and
thereafter to pay several hundred million dollars per year to the State—in perpetuity—in settlement
for the State’s claims (“Annual Payment”).3 See Ex. 1 at II.B.3.
The Settlement Agreement provides for annual adjustments to the Annual Payment based
on inflation, the total volume of cigarettes shipped domestically, and on net profits. The allocation
of responsibility for the base Annual Payment as amongst the Settling Defendants is also adjusted
based on each Defendant’s market share and net profits. In exchange for these Annual Payments,
the State provided the Settling Defendants with a broad release of claims—not just claims for
damages already sustained, but also “any and all manner of civil claims” for “damages whenever
incurred,” “both past” and “future” that arise, to any extent, out of tobacco use. Ex. 1 at § II.C.2.
The Annual Payments do not correspond to the damages associated with the year they are
paid. Rather, they reflect, through ongoing and perpetual installment payments, the total settlement
price to purchase from the State a full release of all past and future tobacco-exposure claims for
the benefit of the Settling Defendants and their successors and assigns. See, e.g., id. at ¶ 4 (“The
payments . . . are in settlement of all of the State of Florida’s claims for damages incurred by the
State in the year of payment or earlier years.”). In return for the Settling Defendants’ promises to
make these Annual Payments in perpetuity, the State granted a full release to the Settling

3

The Annual Payments started at 5.5% of $4 billion in 1998 (equaling approximately $220
million), and increased to 5.5% of $8 billion (equaling approximately $440 million) in 2003 and
for each year thereafter in perpetuity, subject to certain adjustments.
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Defendants (and their successors and assigns) from liability to the State for any healthcare costs
arising from past or future sales of their cigarette brands. See id. at § II.C.2. Upon entering into the
Settlement Agreement, the State released Reynolds along with its successors and assigns from all
liability, past and future, associated with the marketing and sale of Winston, Salem, and Kool
cigarettes. Likewise, the State released Lorillard along with its successors and assigns of all
liability, past and future, associated with the marketing and sale of Maverick cigarettes.
III.

The Previously Settled States Agreements.
Like Florida, three other states—Mississippi, Texas, and Minnesota—settled their cases

against the tobacco companies either during trial or with trial approaching in late 1997 and early
1998. These four settlement agreements—Florida, Mississippi, Texas, and Minnesota—are
referred to as the “Previously Settled States Agreements” (or “PSS Agreements”) because they
preceded the November 1998, Master Settlement Agreement that the tobacco companies entered
into with the remaining 46 states and 6 U.S. territories. Like the Settlement Agreement, the other
three PSS Agreements include Annual Payment calculations and obligations.
In 2002, PricewaterhouseCoopers (“PwC”) entered into an agreement with the Settling
Defendants to perform the volume and net operating profit adjustment calculations under the PSS
Agreements. PwC disclaimed any obligation to audit any of the provided figures and simply agreed
to advise the parties as to the amounts owed by each Settling Defendant to each of the four states
based on the information provided to it. The amount of cigarettes shipped related to the Assigned
Brands has always been—and continues to be—reported to PwC under this arrangement. But since
ITG and Reynolds entered into the Asset Purchase Agreement, the sales volume for the Assigned
Brands has not been reported to PwC when calculating the Annual Payments owed to the State.
IV.

Merger of Reynolds and Lorillard and Assignment of Brands to ITG through the
Asset Purchase Agreement.
7

In July 2014, Reynolds sought to acquire Lorillard. Amid antitrust concerns, Reynolds and
Lorillard agreed that Lorillard would convey the physical assets of its domestic cigarette business
and its Maverick cigarette brand to ITG, a subsidiary of Imperial Tobacco Group plc. As a further
step in addressing antitrust concerns relating to the merger, Reynolds also agreed to convey to ITG
the rights to three Reynolds cigarette brands (Winston, Salem, and Kool). These four Assigned
Brands account for approximately 8 percent of the U.S. market in cigarettes and represent
approximately $30 million dollars per year of the Annual Payments owed to the State.4
The Attorney General made clear that the State must continue to receive its payments under
the Settlement Agreement for the Assigned Brands regardless of any commercial transaction by
virtue of a letter she sent to both Reynolds and ITG on November 12, 2014, well prior to the
execution of the Asset Purchase Agreement. See Ex. 5. Attorney General Bondi made clear that

4

Effective immediately upon the Reynolds-Lorillard merger, key Lorillard executives became part
of ITG’s executive team and generally assumed the same roles they previously held at Lorillard:
•

Lorillard’s Chief Financial Officer/Executive
President/Chief Executive Officer;

•

Lorillard’s Executive Vice President of Production Operations became ITG’s Executive
Vice President of Production Operations;

•

Lorillard’s Executive Vice President of External Affairs became ITG’s Executive Vice
President of External Affairs;

•

Lorillard’s Executive Vice President of Marketing and Sales became ITG’s Executive Vice
President of Marketing and Sales;

•

Lorillard’s Senior Vice President of Human Resources became ITG’s Senior Vice
President of Human Resources;

•

Lorillard’s Senior Vice President of Sales became ITG’s Senior Vice President of Sales;

•

Lorillard’s Senior Vice President of Research and Development became ITG’s Senior Vice
President of Research and Development;

•

Lorillard’s Senior Vice President and Chief Compliance Officer became ITG’s Senior Vice
President and Chief Compliance Officer.
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Vice

President

became

ITG’s

“it is essential that any proposed transfer of the covered cigarette brands have no adverse impact
on the ongoing payments and conduct obligations under the tobacco settlement agreement.” Id.
ARGUMENT
I.

ITG Assumed the Settlement Agreement’s Liabilities and Must Pay Based on
Shipments of the Assigned Brands.
Settlement agreements are interpreted according to general rules of contract interpretation.

See, e.g., Robbie v. City of Miami, 469 So. 2d 1384, 1385 (Fla. 1985); Dorson v. Dorson, 393 So.
2d 632, 633 (Fla. 4th DCA 1981). “The cardinal rule of contractual construction is that when the
language of the contract is clear and unambiguous, the contract must be interpreted and enforced
in accordance with its plain meaning.” Columbia Bank v. Columbia Developers, LLC, 127 So. 3d
670, 673 (Fla. 1st DCA 2013); see also Dorson, 393 So. 2d at 633. A provision in a contract cannot
be read to be meaningless; instead, it is a basic maxim of Florida contract law that every term in a
contract must be given meaning and effect. See Story v. Culverhouse, 727 So. 2d 1128, 1130 (Fla.
2d DCA 1999) (“In construing the terms of a settlement agreement, a court is required to review
the entire instrument and to give effect to every provision contained in the contract.”).
Here, the Settlement Agreement expressly provides that it “shall be binding upon all
Settling Defendants and their successors and assigns.” Ex. 1 at 3. This provision makes sense given
that the Settlement Agreement expressly contemplates payments in perpetuity with each payment
accounting for both past and present damages, and where the Settling Defendants purchased a
release of all past and future liability. ITG explicitly assumed Reynolds’ (and Lorillard’s) liabilities
when it purchased the Assigned Brands for $7 billion. In fact, with knowledge of this provision in
the Settlement Agreement, Reynolds and ITG expressly phrased the sale of the Assigned Brands
as an assignment. See Ex. 6 at § 2.01(a) (stating that Reynolds and Lorillard “sell, convey, assign,
transfer and deliver to” ITG the assets including the Assigned Brands). Therefore, ITG and
9

Reynolds understood that the Settlement Agreement would apply to “assigns” and explicitly
defined ITG as an assign in the Asset Purchase Agreement.
Moreover, it is well-established that a corporation which purchases the assets of another
corporation assumes the seller’s liabilities where it expressly or impliedly agrees to do so. See
Corporate Express Office Prods. v. Phillips, 847 So. 2d 406, 412 (Fla. 2003) (setting forth the
generally accepted rule applicable to an asset purchase that the buying successor company takes
on the liabilities of the selling predecessor when there has been an express or implied assumption
of the predecessor’s obligations); see also Marchetta v. Turner, 541 So. 2d 1323, 1324 (Fla. 3d
DCA 1989) (finding that an assignee of a contract assumes the obligations of that contract when
there is an express assumption to do so); Natural Chemistry L.P. v. Evans, No. 6:13-cv-1607-Orl31KRS, 2015 U.S. Dist. LEXIS 70444, at *6 (M.D. Fla. June 1, 2015) (“An asset purchaser can
be subject to successor liability if: ‘(1) the successor expressly or impliedly assumes obligations
of the predecessor . . . .’”). Indeed, where there is an express assumption of liabilities, it is often
found in the asset purchase agreement. See Phillips, 847 So. 2d at 412 (“In an asset purchase, the
liabilities and responsibilities of each party would be set forth in the parties’ agreement.”).
Even absent an express assumption of liability, a purchaser may be deemed to have
impliedly assumed a seller’s liabilities. Id. An implied assumption of liability may be found where
the purchaser engages in an act “that would indicate an attempt to comply with the obligations of
the [underlying] agreement.” Evans, 2015 U.S. Dist. LEXIS 70444, at *9; see also Winn-Dixie
Stores, Inc. v. LJD&A Corp., No. 3:13-cv-1172-J-34JRK, 2014 U.S. Dist. LEXIS 122547, at *16
(M.D. Fla. Sep. 3, 2014) (“Through its purchase agreement, it appears that KHP has acquired the
business relationship between Kane Industries and Winn-Dixie. The allegations of this transfer
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along with KHP’s payment of certain of Kane Industries’ previous obligations could support the
imposition of successor liability against KHP for Kane Industries’ alleged breach of contract.”).
It could not be clearer that ITG assumed Reynolds’ (and Lorillard’s) liability under the
Settlement Agreement for the Assigned Brands; indeed, multiple provisions in the Asset Purchase
Agreement confirm this arrangement. Any finding that ITG did not assume the Settlement
Agreement liabilities for the Assigned Brands, or that such liability was somehow extinguished by
the execution of the Asset Purchase Agreement, would violate a fundamental principle of contract
law and impermissibly interpret all of these provisions as meaningless and without any effect.
A. Preliminary Statements of Intent.
In the preliminary statements section of the Asset Purchase Agreement, Reynolds and ITG
clearly state that ITG “wishes to assume, and [Reynolds] wishes to have [ITG] assume, certain
liabilities of the RAI Asset Owners and Lorillard Asset Owners relating to the Acquired Tobacco
Cigarette Brands . . . .” Ex. 6 at ¶ (E).
B. Assumed Liabilities.
The Asset Purchase Agreement further confirms ITG’s assumption of the liabilities for the
Assigned Brands in the section entitled “Assumed Liabilities.” Id. § 2.01(c). In clear and
unequivocal terms, ITG agrees that it will be responsible for the payments due under the State
Settlement Agreements:
[ITG] hereby agrees . . . to assume and thereafter to pay, discharge and perform in
accordance with their terms only the following Liabilities of the Sellers, and no
other Liabilities of the Sellers or any other Person or any other Liabilities
whatsoever (the “Assumed Liabilities”):
***
(v) other than Straddle Tobacco Action Liabilities, all Liabilities arising out of or
in connection with any Action to the extent relating to the development,
manufacture, packaging, labelling, production, delivery sale, resale, distribution,
marketing, promotion, use or consumption of, or exposure to, tobacco products,
11

including smoking and health-related claims, in each case, to the extent relating to
the period commencing after the Closing Date and related to one or more of the
Acquired Tobacco Cigarette Brands . . . .
(vii) subject to the Agreed Assumption Terms, all Liabilities under the State
Settlements in respect of the Acquired Tobacco Cigarette Brands that relate to the
period after the Closing Date . . . .
Id. § 2.01(c) (emphasis added).5
Both subparagraph (v) and subparagraph (vii) are express assumptions by ITG of
Reynolds’ liabilities under the Settlement Agreement with respect to the Assigned Brands.
Subparagraph (v) applies because this case qualifies as an “Action” under the Asset Purchase
Agreement. “Action” is broadly defined as “any claim, action, suit, arbitration, inquiry,
investigation or other proceeding of any nature (whether criminal, civil, legislative, administrative,
regulatory, prosecutorial or otherwise) by or before any court, arbitrator or Governmental
Authority or similar body.” Id., Ex. A at A-1. And this case at a minimum is an Action relating to
“health-related claims.” The liability under the Settlement Agreement arises out of that action and
the settlement payments due after the execution of the “Closing Date” are liabilities “relating to
the period commencing after the Closing Date.”
To remove any doubt, subparagraph (vii) specifies that ITG assumes all liabilities under
the “State Settlements” with respect to the Assigned Brands. The definition of “State Settlements”
in the Asset Purchase Agreement includes “the Settlement Agreement, dated as of August 25,
1997, among the State of Florida, Phillip Morris, Reynolds, B&W, Lorillard, and United States
Tobacco Company, as amended by the Stipulation of Amendment to Settlement Agreement and
For Entry of Consent Decree, dated as of September 11, 1998.” Id. at A-16.

5

This provision, and others in the APA referring to the “Acquired Tobacco Cigarette Brands,”
expressly include Maverick in addition to the brands transferred from Reynolds.
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C. Purchase Price.
The Asset Purchase Agreement also provides that ITG’s assumption of liabilities is part of
the purchase price (i.e., consideration) for the transferred assets, including the Assigned Brands:
“The aggregate ‘Purchase Price’ for the Transferred Assets to be delivered at the Closing shall be
(i) an amount in cash equal to $7,056,202,000 and (ii) the assumption of the Assumed Liabilities
by [ITG].” Id. § 2.04(a). Thus, ITG’s assumption of Reynolds’ liabilities was central to the Asset
Purchase Agreement. Where, as here, an assumption of liability is part of the consideration for an
asset purchase, the asset purchaser necessarily assumes the asset’s underlying liability. See Jenkins
v. City Ice & Fuel Co., 160 So. 215, 217 (1935) (“[T]he allegation on this point is ‘that as part of
the consideration for said sale (of the ice business and good will) the defendant agreed to fulfill
said (Newman-Jenkins) contract and that such agreement to fulfill said contract was made by the
parties for the use and benefit of the plaintiff.’ Such allegation was sufficient to show an
assumption of the obligation of the contract sued upon sufficient to bind City Ice and Fuel
Company to perform it at plaintiff's Jenkins request, inasmuch as the agreement for its assumption
is alleged to have been made for his benefit. A parol assumption is good in cases of this kind if it
was a part of the consideration for the purchase of a business with which the contract was
connected, and such parol assumption may be enforced at law.”).
D. Reciprocal Manufacturing Agreement.
Exhibits made part of the Asset Purchase Agreement also contain ITG’s express
assumption of Reynolds’ liabilities under the Settlement Agreement with respect to the Assigned
Brands. Section 9.2 of a Reciprocal Manufacturing Agreement between ITG and Reynolds is
entitled “State Settlements” and provides: “The Parties agree that the Customer will be responsible
for performance of all obligations under any State Settlements with respect to the Customer’s
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Products, including all reporting, payment and conduct obligations.” Id. at Ex. G § 9.2. Customer
is defined as ITG. Id. at 4. In fact, the products to which this provision refers includes cigarettes
that for a period continued to be manufactured by Reynolds under the Assigned Brands on behalf
of ITG as the new owner of the brands. See, e.g., id. at 1 (“Based on the foregoing, and subject to
the terms and conditions of this Agreement, during the Term, RAI is willing to manufacture the
RAI Products at the Tobaccoville Facility on behalf of Imperial . . . .”); see also id. § 2.1 (“Imperial
hereby appoints RAI as Imperial’s exclusive manufacturer of Imperial’s requirements for the RAI
Products for sale in the States . . . .”).
E.

Agreed Assumption Terms.

In another exhibit to the Asset Purchase Agreement, the Agreed Assumption Terms, ITG
and Reynolds agreed:
All amounts payable after the Closing Date by [ITG] under the State Settlements
with respect to the Acquired Tobacco Cigarette Brands are to be calculated solely
on the basis of [ITG’s] results with respect to the Acquired Tobacco Cigarette
Brands and not on the basis of any other results of [ITG]. This includes, without
limitation, calculations of Relative Market Share; number of Cigarettes shipped;
revenue from sales of Cigarettes; and operating income from sales of Cigarettes.
Id. at Ex. F § 4.4. Again, ITG agreed to make payments under the Settlement Agreement calculated
on the basis of its results with the Assigned Brands.
Additionally, the Settling Defendants have entered into side agreements to allocate among
themselves their respective shares of the Annual Payments due to the State under the Settlement
Agreement. The Agreed Assumption Terms provide that ITG will assume Reynolds’ liabilities
under these side agreements with respect to the Assigned Brands. Id. § 4.9.
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Specifically, the Agreed Assumption Terms provide that agreements “among the Settling
Defendants with respect to any of the PSS Agreements,6 will apply to [ITG] with respect to the
Acquired Tobacco Cigarette Brands, and [ITG] will receive all benefits under such agreements as
well as assuming the obligations thereunder with respect to the Acquired Tobacco Cigarette
Brands.” Id. The referenced agreement in this provision is “Exhibit B of an Engagement Letter,
dated December 2, 2002, from PwC to the Settling Defendants and the Previously Settled States,”
of which ITG acknowledged receiving a copy. Id.
This side-agreement includes: (1) an “Aggregate Profit Adjustment Due to Individual
States,” which adjusts the payment due to the State and the three other referenced states; (2) an
“Allocation of Profit Adjustment Among the Settling Defendants,” which specifically sets forth
Reynolds’ allocation; and, (3) a “Profit Adjustment Amounts Due from each Settling Defendant,”
which expressly references Reynolds and the State. See Ex. 7, Engagement Letter, Ex. B. The
Engagement Letter itself makes clear that Exhibit B is necessary to accurately calculate the
payment amounts due annually from each Settling Defendant to each state, including the State of
Florida. Id. at § 2(i), (l). The side agreement does not exist in a vacuum. It only has meaning as
part of the Settlement Agreement. Therefore, an assumption of obligations under the side
agreement demonstrates an assumption of the obligations under the Settlement Agreement itself.
F. Indemnification.
In the indemnification provisions of the Asset Purchase Agreement, ITG obtained
Reynolds’ agreement to indemnify it if Reynolds breached the Agreed Assumption Terms in a
manner “that results in the relevant Acquiror Indemnified Party being liable to make a greater

6

PSS Agreements “means the State Settlements other than the MSA and the Growers Trust,” and
thus includes this Settlement Agreement. Id. at Ex. F § 1.3(d).
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payment under the MSA or the PSS Agreements with respect to any period after the Closing Date
than it would have been liable to pay with respect to such period had the Agreed Assumption
Terms been fully applied.” See Ex. 6 at § 11.01(viii). In such a situation, ITG “shall be indemnified
for the difference between the amount that it is liable to pay and the amount that it would have
been liable to pay.” Id. This provision demonstrates that ITG assumed Reynolds’ liabilities under
the Settlement Agreement with respect to the Assigned Brands, and it also expressly recognizes
that ITG will be liable to make the required payments under the Settlement Agreement.
G. Lorillard Transfer Agreement.
Similar to the Asset Purchase Agreement, the Lorillard Transfer Agreement, which is part
of the Asset Purchase Agreement, provides for ITG’s assumption of the liabilities of the Maverick
brand under the Settlement Agreement. The preliminary statements of the Lorillard Transfer
Agreement provide that “[ITG] wishes to assume, and RAI wishes to have [ITG] assume, certain
liabilities of the RAI Asset Owners and Lorillard Asset Owners relating to the Acquired Tobacco
Cigarette Brands. Id., Ex. I at 2. The preliminary statements also state that “Lorillard wishes to
have [ITG] assume directly from Lorillard certain liabilities.” Id.
Such liabilities are specified in the “Assumed Liabilities” section of the Lorillard Transfer
Agreement, which provides:
[ITG] hereby agrees effective immediately prior to the Effective Time of the
Merger, to assume and thereafter to pay, discharge and perform in accordance with
their terms only the following Liabilities of Lorillard . . . . (ii) all Liabilities (other
than Excluded Liabilities) to the extent arising, directly or indirectly, out of the use
of the Transferred Assets identified in Section 2.01 herein, in each case from and
after the Lorillard Transfer Closing.
Id. § 2.01(b). Also, like the Asset Purchase Agreement, the purchase price for the Maverick brand
and other Transferred Assets includes the assumption of these liabilities. Id. § 2.01(c).
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II.

Absent ITG Fulfilling the Settlement Payment Obligations Related to the
Assigned Brands, Reynolds Remains Liable to the State.
Even though Reynolds, through the Asset Purchase Agreement, assigned its rights and

liabilities under the Settlement Agreement to ITG, that assignment does not discharge Reynolds
of those same liabilities to the State.7 “Delegation and discharge are two different things entirely,
performed by different contracting parties.” Pope v. Winter Park Healthcare Group, 939 So. 2d
185, 191 (Fla. 5th DCA 2006). Thus, even when an obligor (here, Reynolds) assigns its duties or
obligations under a contract to a third party, the obligor remains liable to the obligee (here, the
State) unless the obligee agrees to discharge the obligor’s duties. See id. (“[D]elegation of a
contractual duty to a [third party] does not eliminate the duty.”); see also Kornblum v. Henry E.
Mangels Co., 167 So. 2d 16, 18–19 (Fla. 3d DCA 1964) (“The general rule is that a lessee may
not escape liability upon express covenants in a lease by assigning the lease to another. . . . We
therefore hold that under the facts before us, the assignment did not affect appellant Kornblum’s
liability under the lease.”); Karen-Richards Beauty Salon, Inc. v. Fountainbleu Hotel Corp., 36
B.R. 896, 900 (S.D. Fla. 1983) (“Fontainebleau had no power to rid itself of its duty to KarenRichard by assigning the contract to Hotelerama. Fontainebleau can delegate the performance to
others, but this does not mean that by such a delegation it can escape its legal duty.”).
Both the Pope and Karen-Richard courts relied on and quoted the Restatement, which
states the general rule: “Unless the obligee agrees otherwise, neither delegation of performance
nor a contract to assume the duty made with the obligor by a person delegated discharges any duty
or liability of the delegating obligor.” Restatement (Second) of Contracts § 318(3).

7

The State is not seeking a double recovery. The debt is joint and several unless and until Reynolds
is released from its obligation to pay.
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When an obligor assigns its obligations under a contract to a third-party, the obligee may
seek payment from either the obligor or the third party. See Karen-Richards, 36 B.R. at 901 (“If
Hotelerama promised Fontainebleau to repay the deposit, claimant can get damages against either
one.”); Restatement (Second) of Contracts § 318 cmt. d (“[T]he obligee retains his original right
against the obligor, even though the obligor manifests an intention to substitute another obligor in
his place and the other purports to assume the duty. The obligee may, however, have rights against
the other as an intended beneficiary of the promise to assume the duty.”); see also Reserves Dev.
LLC v. Crystal Props., LLC, 986 A.2d 362, 370 (Del. 2009) (“As it stands, [obligor] still remained
liable under the Agreement and stood as surety for [third-party assignee’s] performance.”); AT&T
Corp. v. Clarendon Am. Ins. Co., 931 A.2d 409, 417 (Del. 2007) (“[T]he At Home Directors’
liability to pay their defense costs arose once their lawyers began performing services on their
behalf. And even though AT&T agreed to pay those defense costs, the At Home Director clients
would remain liable to their attorneys if, for whatever reason, AT&T reneged on its agreement.”).
For Reynolds to be discharged from its liabilities for the Assigned Brands under the
Settlement Agreement, Reynolds would have to obtain the State’s written agreement via a
novation. See Clarendon, 931 A.2d at n.17 (“[T]he assignor of the contract cannot be released
from his/her burden of obligation to the other contracting party absent a novation.” (quoting Baer
v. Assoc. Life Ins. Co., 202 Cal. App. 3d 117, 123 (1988) (alteration in original))); Restatement
(Second) of Contracts § 318 cmt. d (“An obligor is discharged by the substitution of a new obligor
only if the contract so provides or if the obligee makes a binding manifestation of assent, forming
a novation.”). In fact, even an obligee’s alleged assent to the assignment of liability is not enough.
See, e.g., Kornblum, 167 So. 2d at 18–19 (“It is obvious that the lessor was looking to his lessee
for performance of the lease and simply gave permission for the assignment to a corporation to be
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designated by the original lessee. We therefore hold that under the facts before us, the assignment
did not affect [the lessee’s] liability under the lease.”); see also Reserves Dev. LLC v. Crystal
Props., LLC, 986 A.2d 362, 370 (Del. 2009) (“It is undisputed that Crystal assigned all of its rights
and obligations under the Agreement to Bella Via. It is also undisputed that Reserves assented to
the assignment as required by the Agreement. However, there is no evidence, by assenting to the
assignment, that Reserves intended to accept Bella Via as the sole source of liability under the
contract. As it stands, Crystal still remained liable under the Agreement and stood as surety for
Bella Via’s performance.”).
Here, the State has never discharged Reynolds of its liabilities under the Settlement
Agreement for the Assigned Brands, in writing or otherwise. Accordingly, in addition to ITG’s
liability under the Settlement Agreement, Reynolds also remains liable to the State. Reynolds in
fact recognized this very risk and obtained ITG’s agreement to indemnify it for any liability as a
result of ITG’s failure to make the payments due under the Settlement Agreement. See, e.g., Ex. 6
at § 11.02(a)(vi) (providing for ITG’s indemnification as a result of “any Assumed Liability
(including the failure of the Acquiror to perform or in due course pay and discharge any such
Assumed Liability)”). Regardless of any indemnification agreements between ITG and Reynolds,
however, both are jointly liable to the State unless and until a written novation occurs.
In summary, Reynolds remains liable for the Annual Payments under the Settlement
Agreement unless and until the State enters into a novation with ITG. Reynolds expressly
acknowledges the continuing post-sale liability for the Acquired Brands because it assigned that
post-sale liability to ITG in several provisions of the Asset Purchase Agreement. See Part I supra.
Quite simply, there could be no post-sale liability to assign to ITG if it “disappeared” with the
asset sale.
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The proposition that neither Reynolds nor ITG is somehow liable for payments relating to
the Assigned Brands would defeat the purpose of the Settlement Agreement and render the
perpetual Annual Payment obligations meaningless. The heart of the Settlement Agreement is that
Annual Payments are to be made in perpetuity for the subject cigarette brands and each settlement
payment is for both past and present damages arising from the State’s released claims. The State
agreed to release the Settling Defendants from claims that would have resulted in their financial
ruin only in exchange for their promise of payments in perpetuity. Allowing a tobacco company
to extinguish its liability at will through an asset transfer, in whole or in part, would render that
promise illusory. Taken to its logical extreme, a contrary position would mean that any Settling
Defendant could stop making settlement payments altogether by selling all of its brands to another
tobacco company who was not a signatory to the Settlement Agreement, with the new company
continuing to market and sell the very same cigarette brands for consumption within Florida,
imposing the same public healthcare costs that the Settlement Agreement was designed to prevent.
Here, the plain language of the Settlement Agreement makes clear that liability cannot
simply be transferred away into oblivion. Extending liability to the Settling Defendants’ successors
and assigns demonstrates the intention for the liability to apply to future purchasers of the Settling
Defendants’ brands, such as ITG, who continue to sell the subject cigarettes in Florida. In addition
to failing to give the “successors and assigns” provision meaning and effect, interpreting the
Settlement Agreement to allow an asset transfer to extinguish liability would violate another
fundamental principle of contract law: contracts must not be interpreted in a manner that would
achieve an absurd result. See, e.g., Am. Emp’rs’ Ins. Co. v. Taylor, 476 So. 2d 281, 284 (Fla. 1st
DCA 1985) (“[A] construction leading to an absurd result should be avoided.”); see also Wright
& Seaton, Inc. v. Prescott, 420 So. 2d 623, 629 (Fla. 4th DCA 1982) (“[T]he court should arrive
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at an interpretation consistent with reason, probability, and the practical aspect of the transaction
between the parties.” (citation omitted)). Reading the Settlement Agreement as self-defeating
would be an absurd result, especially given that the Settlement Agreement provides for payments
in perpetuity and that each payment accounts for both past and future damages arising from the
subject cigarettes being shipped for consumption in Florida. See Excelsior Ins. Co. v. Pomona
Park Bar & Package Store, 369 So. 2d 938, 941 (Fla. 1979) (“And in the belief that the parties
intended their agreement to be valid, a contract ought not be readily interpreted as ineffective.”).
The law does not support the proposition that liability may be completely extinguished
through a mere asset transfer. Instead, every case demonstrates that after an asset transfer liability
either: (1) remains with the transferor or; (2) is shifted to the transferee, with the transferor standing
as surety for the transferee’s performance.8 See, e.g., Phillips, 847 So. 2d at 406; Pope, 939 So. 2d
at 191. Even Reynolds and ITG admit in their exhaustive $7 billion Asset Purchase Agreement
that the liability and obligation to continue making Annual Payments corresponding to the
Assigned Brands under the Settlement Agreement survived the sale of those brands to ITG. They
repeatedly refer to such continued liability after the closing date of the asset sale in their agreement.
Liability does not simply disappear upon a sale. See Celotex Corp. v. Pickett, 490 So. 2d 35, 38
(Fla. 1986) (“We will not allow such an acquiring corporation to ‘jettison inchoate liabilities into
a never-never land of transcorporate limbo.’” (citation omitted)). If ITG does not make the Annual
Payments it owes on the Assigned Brands, Reynolds remains liable for making those payments to
the State.

8

Liability may also be shifted solely to the transferee with the transferor discharged, but only upon
a novation executed by the obligee. Here, the State is the obligee and has not executed any novation
or otherwise consented to a discharge of Reynolds from liability as to the Assigned Brands.
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CONCLUSION
WHEREFORE, the State requests an order from this Court:
(a) Joining ITG as a Defendant in this action;9
(b) Declaring that Reynolds and ITG are in breach of the Settlement Agreement and are
required, jointly and severally, to make Annual Payments to the State under the
Settlement Agreement with respect to the Assigned Brands in perpetuity;
(c) Awarding compensatory damages to the State;
(d) Requiring Reynolds and ITG to comply with their reporting obligations under the
Settlement Agreement, including as to all domestic shipments (and net operating profits
therefrom) of the Assigned Brands for the 1997 base-year, for 2015 (by month), for
2016, and for all years going forward, for purposes of determining the proper Annual
Payments due to the State;10
(e) Awarding pre-judgment and post-judgment interest to the State;
(f) Directing Reynolds and ITG to pay the State the reasonable attorneys’ fees and costs it
has incurred in pursuing the enforcement of the Settlement Agreement; and,
(g) Granting such other and further relief as is necessary or appropriate.

9

Under Florida Rule of Civil Procedure 1.260(c), the Court may direct a person to whom an
interest has been transferred to be joined with the original party whose interest was transferred.
Fla. R. Civ. P. 1.260(c) (“In case of any transfer of interest, the action may be continued by or
against the original party, unless the court upon motion directs the person to whom the interest is
transferred to be substituted in the action or joined with the original party.”).
10

Under the Settlement Agreement, if the volume of cigarettes shipped in any given year is less
than the volume shipped in the base-year (1997), the Annual Payment is subject to a profit
adjustment, which is calculated by comparing the Settling Defendants’ current-year profits to their
profits in the base-year (1997). Reynolds, since closing on the merger with Lorillard, has
improperly excluded the Assigned Brands when reporting its current-year profits, while at the
same time it has included the Assigned Brands for its base-year profits. This improper reporting
has resulted in a further loss to the State of approximately $4 million to date.
22

PAMELA JO BONDI
Attorney General

LEÓN COSGROVE, LLC

By: s/ Russell S. Kent
Chesterfield Smith, Jr.
Florida Bar No. 852820
Russell S. Kent
Florida Bar No. 20257
Jonathan L. Williams
Florida Bar No. 117574
OFFICE OF THE ATTORNEY GENERAL
The Capitol, PL-01
Tallahassee, FL 32399
Telephone: 850-414-3300
Email: Chesterfield.Smith@myfloridalegal.com
Email: Russell.Kent@myfloridalegal.com
Email: Jonathan.Williams@myfloridalegal.com

By: s/ Scott B. Cosgrove
Scott B. Cosgrove
Florida Bar No. 161365
Andrew B. Boese
Florida Bar No. 824771
Ellen Ross Belfer
Florida Bar No. 685208
Jeremy L. Kahn
Florida Bar No. 105277
LEÓN COSGROVE, LLC
255 Alhambra Circle, Suite 800
Coral Gables, FL 33134
Telephone: 305-740-1975
Email: scosgrove@leoncosgrove.com
Email: aboese@leoncosgrove.com
Email: ebelfer@leoncosgrove.com
Email: jkahn@leoncosgrove.com

Counsel for Plaintiff, The State of Florida

Counsel for Plaintiff, The State of Florida
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that the undersigned electronically filed the foregoing with the
Clerk of the Courts on January 18, 2017, by using the E-Filing Portal, which will send a notice of
electronic filing to all counsel of record.
I FURTHER CERTIFY that ITG’s registered agent will be served via process server:
ITG Brands, LLC
c/o Corporation Service Company
1201 Hays Street
Tallahassee, Florida 32301-2525
/s/ Scott B. Cosgrove
Scott B. Cosgrove

23

EXHIBIT 1

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
'
IN AND FOR PALM BEACH COUNTY, FLORIDA
THE STATE OF FLORIDA, et al.,
Plaintiffs.
Civil Action No.
95-1466 AH

v.

THE AMERICAN TOBACCO
COMPANY, et af.,
Defendants.

-------------------------------I
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..:!imin~~Ii0n
;111;.'

Jnd who will be responsible

Billboards

th~1r

have not been rimdy

c.limin:md.
2. S11pport

of Le:,;islativn

Agreement. Settling
administr~nive

a.

Defend::mt~

Sc.nltm~nl

am/ Rult!s. Flll\owing Fin:.1l .-\pproval ,)f1his

:1gree

to

support !egis!::nive in.iri:Hivts to t:nc1Cl new laws ll.I10

initinrives to promulgate new ruks inrended to cffecwarc rht following:

lhe prohibition ofrhc: sale

or cigll..rettes in vending nuchines. except in adulr-only

loc:.J.rions and t3cilitic:s;
b.

The srreng-thening of civil penalries for s~lcs ofTobacco Produces ro children
under the

c.

.:~ge

uf I R, including the suspension 0r

rcvoc~1rion

of rt!raillicenses; and

The S!Ieng1hcni.ng oCcivil penalties t(Jr p0sse:ssion of Tobacco Products by

children under the age o t' 18.
3. Document Disc!v.wre_ Settlim:
- DefendJ.nts :md rhe Srare of Florida 3L!ree to
~
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coupcr:.~tc:

to secure lhc c:<pc:Jitc:J revic\v of ;.my decisions

Sc:"lcmc:nt ..l,grtc:mtnt re:;J.rJin:; the in;:;.pplicabt!iry vfany

i::~ueJ

prior

~1ssc:nion

10

the dare:

t)T

thJS

of pri\'ik~t with :·e:ipecl ro

documl:nb ur 01lle; nl;ltt:r-i;.>L lht Jocuments covc:reJ by thiS provisi1)n :ne those documents a.nd

m<.lterials which h8ve been presented to rbe Speci::U !v!asrer, chc: Honorztblc R. William Runer, Jr.,
and as ro which

production

J

Repon 2!1d Recommendation has been issued requiring the disclosure and

Llf ::;uch

li

documents or rnuterials. lor whatever reJson.

~~O~ETARY

PROVISIONS

I. Initial Puymmr- Cenaal. On ur before

shJ.ll. pursuJnt

C(l

a muruJlJy Jccepr;::~blc Escrow

S~prc::mbc:r

.'\~rec:rnenc.

15, 1997, Serrliilfi Ddl:nJanrs

cuuse

!t">

he puid inro

.1

speciJI

escrow CJCcount (the '·f;-;crow Account"), tor the bendit ot· the Swre of rlorida, to he held in
e:>c:-ow

;:>endin~

Fin:J.I Approv::.t!, the sum ofS55l) million; th;:n bein:,; Pl<linrifts· gooJ

f:~irh

esrimcHe of ~he ponion F!orid;1 would rect:i v~ of the: :5 I0 billiun p:1yment provided tor in

Prnpo:-;cd Resolution.
:::. Initial Payment- Pilot Progrul7L ln supponuf Florida's demonstrated commitment

to the

me~ningful

und immediate reduction of the!

us~

age of IS. Settling Defendants also agree ro suppon

ofT obacco Products by children under rhe

;::~pilot progr~

(the ·'Pilot Pro~:,rram··) by the

Swte of Florid:J.. the clements of wbich shall be aimed specifically at rht.! reducrion of the use of
Tobaccu Products by persons unJer rhe age of !8 ye:lfs. Accordingly, on or bdorc September

15, 1997. chc Scrrling Dt:tendancs shall. pursu;mr co .rhc bcrow :-\grccmcnc, cause co be pnid inro
a second :>peciar escrow accoum (the '"Second Escrow Accoum"), tor rbc benefit of r.he St:.He of

Fluric.b. to bt hdd in t!Scrow pending Final Approval ofrhi$ Scttkmenr Agreement, th.; sum of
Augusr 25. 1997
ll:~U

8

~::uu

mtliion. fhc Pli.:H Pru!Sr:..tnl •.vill curmncnc;: upon Fin:1l .-\ppro\'J! •lf rhis Scnkmc:nr

.\gre::rnent .mJ

IJ~1

r·or

::.t

:2-i-momh p<;riod

t'ul!t)'.vin~ such

d:nc. The $:200 million :..tmounr

puyub\e by Sc:n:in~ Defcnd:.ln!S in suppon uf the PilcJT Progr<~m shull be used only :.fter JpprovJI
by rhe Coun :md ;lt the rare ofJpproximarely S lOO mJilion p12r 1~-rr:unrh perioJ for generJ.l

enforcement media. c:JuC;)tional and other prog:1ms directed w rhe under:.1ge
underJ~e

- users of Tob<1CCO Produces, but shall not be

direc~ed

us~rs

or porc:miil.l

auainsr rhe robacco companies
nr
'
~

a.ny panicul:lr rob:Jcco comp:1ny •)r comp3nic:s or :my particu!Jr brilnd

o( Tob;1<:co

Products.

3. Annual Payments. On .September 1.5, l Y(J8. (subjccr ro ildjus!mc:nt lor xcuul marker
sbrc by JJnuJ.ry 30, 1999). Jnd annu:J.Ily

rhcre;1fte~,

•)n Oc:cernber) ls£ (:>ubjcctlu flnal

adjustment wirhin :;n Jays), ~~ch ofrhc S~nlin~ Dcfend::nrs :1grc~s. sr:ver:JJiy .:md norjoinrly. that

i1 shall c:1use ro br: paid into

e

··..;.ccounr'').

Q.!:!2 ~in

J

special ;:1ccounr for the bc:nefi£ of r..hc: Sr;)re of Florida (the:

proportion c:qu:1l ro irs

res~c:criq:

:Vbrker Sh:1re, irs sbarc of 5.5% ol che

following J.rnounts (iu billirms):
2
Amount

S-+B

$4.5B

5
$58

$6.5B

.$6 ..5B

thcre:lfrer

SRB

$::SB

The paymc1ts nnJc ro the Account by the Sertling Defendanls pursuJnt to the calculation set
forth in rl1is par:1graph shall be: ;.)Ujustc!d upward by the _s:rrc:::Jtcr of 3% or the Con.sumcr Price
lndex applied c::ach yc:Jr on the: previous ye.:1r, beginning with the tirsr

Payments wil13lso be: decrc::tScd or increased, as the

CJ.Sc

3!111U.:ll

payment. Such

may bt, in accord::mce with Jecre::Ises

or increases in volume of domesric robncco product volume sales as provided in Pili<tgtaph 8.5
on pages J-+-::>5 of rhc Proposed Rc::solution. Any paymenc pursuanr to chis parngraph rhar is due
to be paid bd'orc final Approval ofrhis S~rrkmcnt Agrccmc::nr :>hall be paiJ inw the Escrow
Augusr 25, 1997
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Sc:ptt:mhc~ ! 5. 199~.

being Senling

Scrtling Oe!endcl.nts shJil p;Jy S~:::o mtllion ·xnhour Jny :ldJUSlmcnr. :h:Jt

Defend~tnis:

;wd :he: State:':; best c:s:irnarr:: of;hc: tirsr ::>uch .lnntJ3)

pu;m1rrH

tin

respect of l 1)90).
4. Uft! of Funds. Th~ mon.i~s received under this Scnkment .-\greement consrirute not

only reimbursement Cor

~It:JicJid e.'\.pcnse~

incurred by

tilt

o t' JIJ of Fl01idJ ·:; ,J!hcr c bims. incluJi ng tho:::e for punirive
mcoril:.:>.

[n

St<tk ut'Florid::L bur Jbo sc:rllemenr
dJ.mJ.g~:s.

RIC 0 .1nd orllu srutucory

.:onson::Jnce with the Proposed RcsolLHion. other th:.111 the Pilot

Pro~TJm

and !c:;;J.l

expen.3t: reimbursement. the p<mie:-; herew J.nticipare rbar funds providl:d hcrc:un,Jer, ,)nJy Jfter
approval by rhe C)Un. will bl: uscJ lor children's he3lrh
servicl:S.

t0

CMC

covcr:.Jgc: und orhc:r he:.Jith-rclarcJ

reimburse rhe St:.Jte •)fflorid~ for mcdic:1J expenses incur.cd by the: Stare. for

m:md:.lld improvc:nt::ncs in Sr:1rt cniorccmcnr cftilrL) re~:J.rding rh~ rc:Juctilln ufs:.lcs ot'T,1bacco
Products to minors, and

to

c:nsure the Proposed Rc:solurion · s pc:-fuml:.lncc targets. 1l1e fund-;

prov1Jd hereby mny be used

r~Jr

such purpu:il:S as rbc.: Srute march required co drJw fcc..lcr::J.l funds

to provide children's he:l!rll c::u-e coverage and for enhancemenr of children's and ndolcscems'

substance abuse serviceS. subsw.nce abuse prevention :lnd intervention 01nd children's mental
b.:~llih

services.

5. A.djustmenfS in Evettr of Federal Re!io/ution. In rhe cvcnr rhar the
Re.solutiun is enacted

LlS

Propo~ed

fcdcr..d kgislarion, or iLmy :;ubsuntially equiv:l.lent tederal progrJm is

enacted, rhe sertkmenc proviJed herein shall remnin in plnce, but che renns of such Propo.'ied
Resol uri on ur fcrkr:1! program sh:-1!1 suptrsedt::
except for the Piloc Progrilm and

Augusc 25, 1997
ll :.20
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r.h~

provisions of rhis Sc:nkment Agreement,

the t!xtc:nt tbut the parties herero 1\;we orhc:rw1se c<pres:sly

10

hc::re:JJlcicr pur:;uJnt to

pm:.l:;r~tph::;

II. B.! nnd ll.B ..) uf :hi:; S.:tt!-:mc:-!t .-\gretm.::nt in th<:

extent th;JI the: puymenrs IU:Jdt pllrSUJr:t tO pi.tr:tgr:.lphs [J B. t J.nJ

rr B..l

~\·cnr

of

of this Senlcmenl

Agreement shnil Jitll:r from the omoums robe rect::ivt:J o:-- rhe State ofFtoridil ptirsuanr to suciJ

whatever steps

~m::

ntCc:.iS2.ry to ensure thJr chc

Stare of Florida will he: rht: :>;)me

;.1::;

rhc:

;xincip~ll ~lmount

~.mount..:;

uf payr11c:nts recei vcd by the

it would receive pLlr:>u;.lnf tl) the Proposed

Resolution or suh~t:mriil!ly cquivaknr fcdcr2! pru_G:Jm.
L

DfSMISS,-\L. W.-\lVER

.-\~0

RELE.-\SE OF C:L-\fi\IS

I. Dismissul of Plaintijf.~' Claims. Upon •1pprcH J.l 0t" t..his Sc:c1lernem .-\gr.::c:ment bv the
Cuun, Pbintiil's sh:J.ll dismiss. \.vith

prejudic~ :15

ilnd ;:lt'filiarc5), and wi thour prej uJ ic~

:lS tl1

:o

S~nlin!5

Defc:nd:tnts (including Lheir parenrs

o tl~t r Nor:-Sc:rrling De fendanrs. :1!1 ..: lai ms in rhis

A..:tion . .:xcept ro rhc extent su..:h ..:l:.lims sed: non-e:::o1wrnic injtmc~ive rc:lidprovidcd by rh.::

Proposed Resolution. In rhc: t::vt'!nt any Nun-Settling Defencbms agree to comply with the non-

economic tcnns conwincd in this Scrrlt::ment A&rrec:mc:nr, Plaimiffs sh;1Jl dismiss with prejudice
all claims aga.insr any such Non-Settling DefendJ.nrs, c:xcc:pr ro the cxtenr such claims :;ec:k noneconomic injunctive rdiefproviJed by the Proposed Resolution.

2. PILlintijjs' Waiva and Rr!least!. On the Fin:.J! Approval Dare, the Srare ofFlorid:1
shall rele:lsc anct forever dischurge u!l Defendnnts and their pn:sc:nt unci fom1er parents,

subsidiaries, divisions, a!Tiliar..:s, oflit:ers, directors. employees. rcpn:s.::nrarives,
arrorneys :1nd distributors (and the
Augusr 25. 1997
ll :20

predtc~ssors.

heirs.

ll

c:~ecuwrs,

in~urers,

agents,

adminisr:r:nors, successors, and

-:i.Jims. Jc:nJnLis. JCions. suits, .mJ Ci.JU:>L's t>f Jc~ion.
.l.Il;'

v.h~HSOc\c'L

n:..tlure

including

COStS,

expenses,

du.mJ~::~

rcnJ!Ue:>

\Vhcncvcr incurred.

!i::J.biliri~:\

I)(

:me! attomc;'s·· ft:~::s C'(!aun;;").

K.1u\'.n or unknown. suspected or unsuspected. :1ccrued •)r unaccrued. whcrhcr legal. equitnblc t>r
::itJruwry, both pGsr, as ro any claim:> that were or could huve been made in rb.is o.criLm or any
comp:.tr::~hlc

federJ!

::t..rising our of l"lr in

JCtion •
lilY

.1nd

lS

to rh.:: future. :.ts to lll Cbims Jirecrly or inJirccr!y bast.::r.l l>n.

way related ro, in whole or [n p::m. rht.: usc or' or exposure to Tob<Jcco

Produces m.:lnur8crurtd in rhe •)rdinJrv courSL' of business, rh<H the Scurc ot FJoriJ:.1 ( inc!udinl!

-

-

2.ny ,)(irs past, present ,)r future Jgenrs. officials :.:tc.:tin;; in cll(·ir uf!~c.:iJ!

c::~pacirir::s.

kgn!

rc:prescnrJrives. Jgencie:;, dep:mmems, cornmissinns. di\·isions. subdivisions (puliric::ll ;tnd
uthe;-wisc). public entities. c.:orpt)r::lrions, insrrumentuliric:s, J..r:d l:duc:.Hion;ll insri•lllions. ;1nd
v.heLhcr

e

t)r

nor Joy such person or ::miry pJrricip:.llt::s in rhc scrrkrnl!nt). whether directly·,

indirectly. reprcsent:.ttivdy. denv::~tively Or in any Other C:.lpGciry. eVer h'-ld.
c:..~n.

now

llJ.S

Or

here<ifter

sh:.:dl vr m:.ly h:-~vc (bcrtilli\n~:.:r. collectively. rhe "RL:k:.tsrd Claims''). Nmwirhst<lnding my

provision herein, Plainriifs do nut rc::!e::tse che cl.:lim:> tor non-economic relief reserved under this

Scrrkmenl

A~:,rreemenL

and Defendants rerair1 llll det"enses therero.

"fhc Swre of f!orid:.J. !lercby covenants and agrees th:.H it sh:dt nor, hert::Jfter, sue or seek
ro establish civil li:..lbility Jgainst any RcleaseJ Party based, in whole or ill p<m, upon Jny of rhe
ReieJscd CJ3ims. Tile Scare of Florid£J asrrees th<Jt chis covenonc and agreement shall be::±

complete dd'ense to nny such civil action or proceeding:

provi~ied,

however, rhar rhose Non-

Scn:ling Dcfen.:b.nrs which arc not parents or ;1ffiliates of the Sertling Dcknd.J.rm shall be: entitled

ro r.he toregoing rete:1se and coven::10r not to sue only upon their .:1ssenr ro comply wirh rhe nonAugusr :25. 1997
l 1::20

I~

~.
Sculin~

.Scrtlillg Dej11ndrlJltS' Waiver and Dismisstll of Cluims. l'pon Final .-\pprov;:ll.

D(fcnd:mrs shJll "-':.rive any J.Jld :lll cbims ::tgninsl :m;- or. the P!ainri ffs in this action

including the St:m:. or agninsr any of tht:ir ul1ict:rs.

cmp!oye~s. agent:>, Clllm.sel.

11r cx:perrl, >dlisrlt-bltJVv\':rs or conrr<..tctors. relating to or in

corm~c:-ion

witnesses (I<'tct

wirh this lirigar1on J.nJ

shJ.lJ dismiss. wirb prejudice ..:my pcndin~ claims or actions Jguinst :Such pr:r::;ons or enriries rhat
arise our ofdlis lirigurion of this I<JwsuiL

fV.

tvlOST FAVORED NATION
The s~rrling Octcnc..lunts agree: that ifrhc:y enter imo any h:lllrt prt-Vtrdicl :;elllcmem

aQ.r:::emc:nt ofothcr !irigJtion brought by a ra.m-ft:Jt:ral govemment<J) plaintiff on terms mor~
t~tvombk ro such govcmmcnt;-~l

pl:1imitrrhan the terms ofrhis Scnkmc:m :\greemcm (afcer due

consider:uion of rc:kv:J.nt di ffc:rence::; in popull)tion or other

Scrrkmenr

:-\~ccmt.::nr

reLnivdy favorable as

V.

appropn~tc

LKwrs), rhc tt:rms of thi:i-

will be rcvi:;d so that the St:Jte u(florid:l willt)orain rre:.ltmem :Jllc:1st ns
~y

such non-federal govemmc:ntnl cnrity.

COSTS ANTI FEES
On or before Scprembcr JO, 1997, the Sr::rrling Defendants shall c;J.use co be: p:1id ro r:hc

Attorney Gent:r:-t[ of florida $1 0 million tor

rh~

bc:.sr esrimute of co:>ts and c:xpc:n.ses acrribu-r.::ble

to his o t'ficc J.nd other uppropriate state agencies or ~nritics in connection with rhis Jj Ligation
(cost for public employees shall be at prevailing market rates); a.nd on or before September 30,
1997. the Swlin(; Def.::ndatus shall further cause to be paid $12 million to the Plaintiff;' private
counsel lor their best estimate of thdr costs and expell$tS. Tbereaher the An:omey General's
Au gus~ :5. I 997
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Dd;::<cums with m Jppropnatdy Jocmnc:utd
s~nling
::~bove

Sl::ttemcmc,flh~ir \~O.~t~

Ociend:lnts shall promptly pay the: umoum ,)f :.uch

C:DS!$

:.md cxp..::r:sc:s. The

:md cx:pcn::.es in c:xctss of rhc

S12 million, •)r shnl! receive a refund or a -::-edit u:!ainst •)ther puymr!nts due

h~reundtr

if

rhe ror;:d of such -:osrs and expenses shall be Jess chan .'522 million. Any dis-putc as ro the narure
or :1muunr

.n· rc:imburs<1ble costs .:md expenses sho.ll b..:: dc:ciJeJ wirh tinJliry b_v lhe persor:s

selected ro :lw;:u-d fees, as provided beluw
Sc:nliilg De fendunrs :1gTec ro pay. scparmeJy and i.!part from

rh~

abo\·e. reason:1bk

arwme:ys · fees ro ptiv:lte counseL ff rhe Proposed Rc:>olution or subs1anrially

program is enacted. rhe
fino.liry. subjtcr ro

::~n

:li111)U11!

of such fees will be

Sl:t

by

:1

c:quiv<~knr

r2Jer:IJ

pane! uf ind.:pc:ndent arbitrators wirh

approp1i:ue ::1nnuJ! c:1p un .1ll such paymenrs and u!hcr conditions. !n the:

uhsencc: of any ~uch lq~i:>larion ..::nuLling the: Proposed Rcsoiuiion or u sub::.wmially equiv:.t!e::lr
Federal pn)g:J.m. J.ttomeys·

t~c::>

in mnncctil)n \Vith this li!ig:ttion will be Jwardtd in rhc

:>amc

m:mner (subjeer to !he appropri are :mn ual cap :l!ld or her concli tions J by rhree i ndep.::nden t
arbitrator:-; selc:ctetl by the panic:) hereto.

Ln addition co the foregoing, in the evcnr ofr.he c:nactmem ofiht Proposed Resolution or
orher subsr:wrially equivalenr feder:tl program. the parties herero contempbte thnr rhc Stare of
Florid..:! and ;my other similar state which has mJde an excepcion:1l contribution ro secure the
resoluriun of !hese matters may apply ro rhe p:.md of independent :lrbitr:Hors for re:LSunablc:
compensation for iL" eftortS in securing the Proposed Resolution. subject to an appropriate
scpurure annu:1l

Ausust 25, 1'J97
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c.:~p

\)n all such

p.:~ymcn1S.
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VT

\·liSCELLA).'TOI_'S

Agreement .m~ nut bindin~ :lOu :u-t: tor rt:ierence only :me -io not limit. e'<p<.:UlJ, •)r orhcrwise

3..ffecr the comenrs of this Scnkmc:nt :i.f:p·c:c:menr.

11

NO ADiv!ISSfON. This Settlement Ab'JeernC"nr <JnJ .:my pmcc:edin~s r:l.ken

hc:reundcr are no/ il1Icndcd and sh.11l nul in ;my evc:nr he cnnsrrucd

JS.

or Jt:>emcd ro be. an

aJmission or concession or evidence ot' :lily iiabiliry ur ;lily v..Tongdoing whiltsoevtr •-'fl rhc pan
ot.any p.:lC1y •)I' .:my Rck:::tscd P:lrt). The jX1rtics hc:rew

:.~nd R~k;bc:tl

P:.1nies speci11c:.dly

di)c~:'lirn

und deny ;my liabilir:y or wron;;doing wh<.H51)cver with respect ro rhc: alkgiltions and elainE

2-ssened

..1gain~r

them in rh.is .:lction md .:nrer into this Sertkrnt:nt :\gTeemenr solely

[1.)

avoid rhe

funhcr expense. im:onvenience, burden :.lnli unct:nainty <)f li~igmion.

C.

NON-'\0\',fiSSrBrT ITY These :)er.kme:nr negotiations have been undcnaktn by

the panic:-; in gt>ud i<1ith anJ r'or :>t::rrlemem purpo~cs onJ~·- .:lnd ncirhcr this Scttlcmcm Agreement
nor any evidence •>t'nc:~oti~ri.ms heceunckr. shall be offered or recci\'Cd in ~vidence in rbis
ul.h~r

Action. or any

acrion or proceeding, for any purpo:;e orhcr than in

.:Jr1

action or proceeding

msing under rhis Senkmcnr Agreernenr.

D.

A/V[f.NDMENT. 1l1is SenJc:mc:nr Agrcemenr may be amended only by a \vrlting

executed by all

signutoric~

hereto :md any provision hereof may be w:.tivd only by iln instrument

in v..Ticing execuccd by rht waivins puny .. The waiver by any parryoLmy breuch ofth.is
Settlement Agrcc:menl shall not be deemed w be or construed as a waiver of any other breach.

whether prior, subsequent, or conrcmporaneous. of this S..:nlc:menr AQ,reemc:nt.
~

August '25. 1997
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COOPF.R,-\IfON. The purtics to !his Settlement A~eement and their anomeys

15

reasonilblc cxtensiDnS of rime ro carry out :my of the provisions of this Sel1kmcnt .'\gretmc::nr.

L

GC)VfR..NlNG L.\ W. This Se:nle:nenr A!!rccmcnt shi1il be go\e;-n.:d by rhc fan:

or'rhe: Sr:1rc: of Florid:J
b~ considered

C(V'.J.STR fi(TfON. None: of the panics heretO slwll

G

driller o(lhis St::rrkmcnc .-\;;rccmcnr or Jfly

provi~itm

hereof ror the

law or n.tk of interprc:r::nion or construction rhJr would or might

purptlSe

t.:;lllS.c ~1ny

ro b0 the

of Jr:y stature.

pro\·ision w

C:JSL:

b~

consrrur:d :1gainsr rhc Jr:.Uicr hcreor'.

JNTE?'-<'DED BENEF1CfAf<IE.S. lhis ;\ction w<Is broug,llt by tht:: Stutc

H.
Lhrough

ir~

Gu\'cr:l.ur and . ~nom..:y Gc:ner:JI.

tO r~cover cc:n::-~in

t)f

Ftor..J~

monies :.1nd to pron:otl.! the hc::J.lth'

and wctf::u-0 of rhc: people of florida. No portion of this Scnkmenr Agreemcnr shall provide any
rights to. or be enforct.:lble by, .:J.ny person or emiry rh:H is nor a parry hcrerv or a Rdeased Parry.

1
counu~rpJ.rrs.
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EXHIBIT 2

,-.

IN THE CIRCUIT COURT OF THE FIFTEENTH WDICIAL CIRCUIT
PALM BEACH COUNTY, FLORIDA

STATE OF FLORIDA, et al.,
Plaintiffs,

v.

Civil Action No. 95-1466 AH

AMERICAN TOBACCO
. COMPANY, et al.,
Defendants.
__________________________
/

STIPULATION OF AMENDMENT TO SETTLEMENT AGREEMENT
AND FOR ENTRY OF CONSENT DECREE

THIS STIPULATION OF AMENDMENT TO SETTLEMENT
AGREEMENT AND FOR ENTRY OF CONSENT DECREE (the "Stipulation of
Amendment") is made as of the date hereof, by and among the parties hereto, as
indicated by their signatures below, to amend the Settlement Agreement entered
into by the parties hereto with respect to this Action on August 25, 1997 (the
"Settlement Agreement").
WHEREAS, on August 25, 1997, the State of Florida and Settling
Defendants entered into the Settlement Agreement to settle and resolve \\ith
finality all present and future civil claims against all parties to this litigation

L

relating to the subject matter of this litigation which have been or could have been
asserted by any of the parties hereto;
WHEREAS, the Settlement Agreement was approved and adopted as an
enforceable order ofthe Court pursuant to Court Ord~r dated August 25, 1997;
WHEREAS, the Settlement Agreement contains a "Most Favored Nation"
clause which provides that, in the event that Settling Defendants enter into a future
~

·pre-verdict settlement agreement of other litigation brought by a non-federal
governmental plaintiff on terms more favorable to such governrriental plaintiff than
the terms of the Settlement Agreement (after due consideration of relevant
differences in population or other appropriate factors), the terms of the Settlement
Agreement shall be revised so that the State of Florida will obtain treatment at least
as relatively favorable as any such non-federal governmental entity;
WHEREAS, on May 8, 1998, Settling Defendants Philip Morris
Incorporated, R.J. Reynolds Tobacco Company, Brown & Williamson Tobacco
Corporation and Lorillard Tobacco Company (the "MFN Settling Defendants")
entered into a pre-verdict settlement agreement with the State of Minnesota (the
"Minnesota Settlement") to resolve the lawsuit State of Minnesota v. Philip Morris

Inc., No. C 1-94-8565 (Dist. Ct. Ramsey County, filed Aug. 17, 1994);
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WHEREAS, the State of Florida and Settling Defendants agree that,
pursuant to the Most Favored Nation clause of the Settlement Agreement, the
Settlement Agreement is to be revised in light ofthe Minnesota Settlement;
WHEREAS, the State of Florida and Settling_Defendants have agreed on
the terms of revisions to the Settlement Agreement, including revisions in light of
the Minnesota Settlement, as set forth in this Stipulation of Amendment and the
attached Consent Decree; and
WHEREAS, the State of Florida and MFN Settling Defendants have further
agreed jointly to petition the Court for approval of the Consent Decree:

)

e

NOW, THEREFORE, BE IT KNOWN THAT, pursuant to the Most
Favored Nation clause of the Settlement Agreement and in consideration of their
mutual agreement to the terms of this Stipulation of Amendment (including, inter

alia, waiver of any further claim to revise the Settlement Agreement pursuant to
the Most Favored Nation clause, except as expressly provided herein), and such
other consideration as described herein, the sufficiency of which is hereby
acknowledged, the parties hereto, acting by and through their authorized agents,
memorialize and agree as follows:
1.

Amendment of Settlement Agreement. The provisions of this

Stipulation of Amendment supplement the terms of the Settlement Agreement,

3

which shall remain in full force and effect except insofar as they are expressly
revised by the provisions of this Stipulation of Amendment.
2.

Voluntarv A2reement ofthe Parties. This Stipulation of Amendment

is entered into voluntarily by the parties hereto. The State and Settling Defendants
understand that Congress may enact legislation dealing with some of the issues
addressed in the Settlement Agreement, this Stipulation of Amendment or the
. Consent Decree. The MFN Settling Defendants and their assigns, affiliates, agents
and successors hereby voluntarily waive any right to challenge the Settlement
Agreement, this Stipulation of Amendment or the Consent Decree, directly or

e

J

-··

through third parties, on the ground that any term thereof or hereof is
unconstitutional, outside the power or jurisdiction of the Court or preempted by or
in conflict with any current or future federal legislation (except insofar as the noneconomic terms of the Settlement Agreement (as revised hereby) or the Consent
Decree are irreconcilable with any such future federal legislation). The Court may,
upon the State's application, enter a Consent Decree in the form attached hereto as
Exhibit I.
3.

Definitions.

For the purposes of the Settlement Agreement, this

Stipulation of Amendment and the Consent Decree, the following terms shall have
the meanings set forth below:
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(a) "Consumer Price Index" means the Consumer Price Index for All
Urban Consumers for the most recent twelve-month period for which such
percentage information is available, as published by the Bureau of Labor
Statistics of the U.S. Department of Labor;

(b) "Market Share" means a Settling Defendant's respective share of
sales of Cigarettes, by number of individual Cigarettes shipped in the
United States for domestic consumption, as measured by such Settling
..
Defendant's audited reports of shipments ofTobacco Pro~ucts provided to
the U.S. Securities and Exchange Commission ("SEC") (or, in the case of
any Settling Defendant that does not provide such reports to the SEC,
audited reports of shipments containing the same shipment information as
contained in the reports provided to the SEC) ("Shipment Reports"), during
(i) with respect to payments made pursuant to paragraph 7 of this
Stipulation of Amendment, the calendar year ending on the date on which
the payment at issue is due (or, in the case of the payment due on
September 15, 1998, the calendar year ending December 31, 1998),
regardless of when such payment is made, and (ii) with respect to all other
payments made pursuant to this Stipulation of Amendment and the
Settlement Agreement, the calendar year immediately preceding the year in
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which the payment at issue is due, regardless of when such payment is
made;
(c) "Cigarettes" means any product which contains nicotine, is
intended to be burned or heated under ordinary conditions of use, and
consists of or contains (i) any roll of tobacco wrapped in paper or in any
substance not containing tobacco; or (ii) tobacco, in any form, that is
functional in the product, which, because of its appearance, the type of
•'

tobacco used in the filler, or its packaging and labeling, i·s likely to be
offered to, or purchased by, consumers as a cigarette; or (iii) any roll of
<

tobacco wrapped in any substance containing tobacco which, because of its
appearance, the type of tobacco used in the filler, or its packaging and
labeling, is likely to be offered to, or purchased by, consumers as a cigarette
described in subparagraph (i) ofthis paragraph;
(d) "Smokeless Tobacco" means any product that consists of cut,
ground, powdered or leaf tobacco that contains nicotine and that is intended
to be placed in the oral cavity;
(e) "Tobacco Products" means Cigarettes and Smokeless Tobacco;
and
(f) "Children" means persons under the age of 18;

6

The above definitions supplement the definitions provided in the Settlement
Agreement and, insofar as they differ, supersede them.
4.

Settlement Receipts. The payments to be made by Settling Defendants

under the Settlement Agreement and this Stipulation of Amendment are in
settlement of all of the State of Florida's claims for damages incurred by the State
in the year of payment or earlier years related to the subject matter of this Action,
. and no part of any payment under the Settlement Agreement or this Stipulation of
Amendment is made in settlement of an actual or potential liability for a fine, civil
penalty, criminal penalty or enhanced damages or as the cost of a tangible or
intangible asset or other future benefit. This paragraph 4 supplements and< clarifies
section II.B(4) of the Settlement Agreement and does not and is not intended to
change the characterization of settlement payments described in section II.B( 4) of
the Settlement Agreement.
5.

Supplemental Initial Pavment. Each MFN Settling Defendant

severally shall cause to be paid, pro rata in proportion to its Market Share and in
accordance with and subject to paragraphs 17 and 18 of this Stipulation of
Amendment, to an account designated in writing by the State of Florida, its share
of$123,470,000, to be paid on or before January 4, 1999; its share of
$464,590,000, to be paid on or before January 3, 2000; its share of $464,590,000,
to be paid on or before January 2, 200 I; its share of $464,590,000, to be paid on or
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before January 2, 2002; and its share of $232,760,000, to be paid on or before
January 2, 2003. The payments made by MFN Settling Defendants pursuant to this
paragraph shall be adjusted upward by the greater of3% or the actual total percent
change in the Consumer Price Index applied each year on the previous year,
beginning with the payment due to be made on or before January 3, 2000. The
payments due to be made by MFN Settling Defendants pursuant to this paragraph
. on or before January 3, 2000, on or before January 2, 2001, on or before January 2,
..
2002, and on or before January 2, 2003, will also be decreased or increased, as the
case may be, in accordance with the formula for adjustment of payments set forth
in Appendix A hereto. The payment due to be made by MFN Settling Defendants
pursuant to this paragraph 5 on or before January 4, 1999, shall not be subject to
adjustment for inflation or in accordance with the formula for adjustment of
payments set forth in Appendix A hereto.
6.

Acceleration of Supplemental Initial Pavment. In the event that any

MFN Settling Defendant fails to make any payment required of it pursuant to
paragraph 5 of this Stipulation of Amendment (a "Defaulting Defendant") by_ the
applicable date set forth in such paragraph 5 (a "Missed Payment"), the State of
Florida shall provide notice to each of the MFN Settling Defendants of such nonpayment. The Defaulting Defendant shall have 15 days after receipt of such notice
to pay the Missed Payment, together with interest accrued from the original
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applicable due date at the prime rate as published in the Wall Street Journal on the
latest publication date on or before the date of default plus 3%. If the Defaulting
Defendant does not make such payment within such 15-day period, the State of
Florida shall have the option of providing notice to

ea~h

of the MFN Settling

Defendants of such continued non-payment. In the event that the State of Florida
elects to provide such notice, any or all of the MFN Settling Defendants (other than
the Defaulting Defendant) shall have 15 days after receipt of such notice to elect
(in such MFN Settling Defendant's or such MFN Settling Defendants' sole and
absolute discretion) to pay the Missed Payment, together with interest accrued
from the original applicable due date at the prime rate as published in the Wall
Street Journal on the latest publication date on or before the date of default plus
3%. In the event that the State of Florida does not receive the Missed Payment,
together with such accrued interest, within such additional 15-day period, all future
payments required to be made by each of the respective MFN Settling Defendants
pursuant to paragraph 5 of this Stipulation of Amendment shall at the end of such
additional 15-day period be accelerated and immediately become due and owing to
the State of Florida from each MFN Settling Defendant, pro rata in proportion to
its Market Share and in accordance with and subject to paragraph 18 of this
Stipulation of Amendment; provided, however, that such accelerated payments
(a) shall all be adjusted upward by the greater of (i) the rate of 3% per annum or
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(ii) the actual total percent change in the Consumer Price Index, in either instance
for the period between January 1 of the year in which the acceleration of payments
pursuant to this paragraph occurs and the date on which such accelerated payments
are made pursuant to this paragraph 6, and (b) shall ail immediately be adjusted in
accordance with the formula for adjustment of payments set forth in Appendix A
hereto.
Nothing in this paragraph 6 shall be deemed under any circumstance to
create any obligation on the part of any MFN Settling Defendant to pay any amount
owed or payable to the State of Florida by any other MFN Senling Defendant. All

)

•

obligations of the MFN Settling Defendants pursuant to this paragraph 6 are
intended to be and shall remain several, and not joint.
7.

Annual Pavments. Each of the Settling Defendants agrees that on or

before September 15, 1998 it shall severally cause to be paid to an account
designated in writing by the State of Florida, pro rata in proportion to its respective
Market Share and in accordance with and subject to paragraph 18 of this
Stipulation of Amendment, its share of $220 million (subject to adjustment fQr
appropriate allocation among Settling Defendants by January 30, 1999).
Each of the Senling Defendants further agrees that, on or before December
31, 1999 and annually thereafter on or before December 31st of each year after
1999 (subject to final adjustment within 30 days), it shall severally cause to be paid
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into an account designated by the State of Florida, QIQ rata in proportion to its
respective Market Share and in accordance with and subject to paragraph 18 of this
Stipulation of Amendment, its share of 5.5% of the following amounts (in
billions):
Year
Amount

1999

2000

2001

2002

2003

thereafter

$4.5B

$5B

$6.5B

$6.5B

$88

$8B

The payments made by Settling Defendants pursuant to this paragraph 7
shall be adjusted upward by the greater of 3% or. the actual total percent change in
the Consumer Price Index applied each year on the previous year, beginning with
the annual payment due on December 31, 1999. Such payments will also be

••

decreased or increased, as the case may be, beginning with the annual payment due
on December 31, 1999, in accordance with the fonnula for adjustment of payments
set forth in Appendix A hereto. Settling Defendants shall pay the payment due on
September 15, 1998 without adjustment for inflation or in accordance with the
formula for adjustments of payments set forth in Appendix A hereto. This
paragraph 7 supersedes section II.B(3) of the Settlement Agreement, which is
hereby rendered null, void and of no further effect.
8.

Detennination of Market Share. In the event of a disagreement

between or among any Settling Defendants as to their respective shares of any
payment due to be paid on a Market Share basis pursuant to the Settlement
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Agreement and this Stipulation of Amendment, each Settling Defendant shall pay
its undisputed share of such payment promptly on or before the date on which such
payment is due, and shall, within 21 days of such date, submit copies of its
Shipment Reports for the year in question to a third party to be selected by
agreement of Settling Defendants (the "Third Party"), who shall determine the
Market Share of each Settling Defendant within three business days of receipt of
such Shipment Reports. The decision of the Third Party shall be final and nonappealable, and shall be communicated by facsimile to each person designated to
receive notice hereunder. Each Settling Defendant shall, within two business days
of receipt of the Third Party's decision, pay the State or such other Settling

I

J

~··"'

Defendant, as appropriate, the difference, if any, between ( 1) the amount that such
Settling Defendant has already paid with respect to the payment in question and (2)
the amount of the payment in question that corresponds to such Settling
Defendant's Market Share as determined by the Third Party, together with interest
accrued from the original date on which the payment in question was due, at the
prime rate as published in the Wall Street Journal on the latest publication date on

.
or before the original date on which the payment in question was due plus 3%. In
the event of any disagreement by or among Settling Defendants as to their
respective shares ofthe payment due on September 15, 1998 pursuant to this
Stipulation of Amendment, the procedures for resolving such disagreement shall be
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as described in this paragraph, except that each Settling Defendant shall not be
required to provide its Shipment Reports to the Third Party until January 21, 1999.
9.

Adjustments in Event of Federal Legislation. In the event that federal

tobacco legislation is enacted before November 30, 2000 that provides for
payments by tobacco companies (whether in the form of settlement payment, tax
or otherwise) ("Tobacco Legislation"):
(a) MFN Settling Defendants shall be entitled to receive a dollar' for
dollar offset against the annual payments.required under paragraph 7 of
this Stipulation of Amendment of any amounts that the State of Florida

)

I

could elect to receive pursuant to such Tobacco Legislation ("Federal
Settlement Funds"), up to the full amount of such annual payments, except
to the extent that:
(i) such Federal Settlement Funds are required to be used for

purposes other than health care or tobacco-related purposes;
(ii) such Tobacco Legislation provides the opportunity for other
states to elect to receive Federal Settlement Funds but does not provide
for the abrogation, settlement or relinquishment of tobacco-related
claims of such states that have not previously been resolved; or
(iii) state receipt of such Federal Settlement Funds is conditioned
upon (A) the relinquishment of rights or benefits under the Settlement

I
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Agreement (including this Stipulation of Amendment and the Consent
Decree) (excepting any annual payment amounts subject to the offset);
or (B) actions or expenditures by the state unrelated to health care or
tobacco (including but not limited to

toba~co

education, cessation,

control or enforcement).
(b) Nothing in this paragraph 9 shall reduce (i) the payments made to
the State of Florida pursuant to sections II.B( 1) and (2) of the Settlement
Agreement and paragraphs 5 and 6 of this Stipulation of Amendment (by
offset, credit, recoupment, refund or otherwise); or (ii) the percentage figure
(5.5%) used to determine the State ofFlorida's annual payments pursuant
to paragraph 7 of this Stipulation of Amendment. Nothing in this
paragraph 9 is intended to or shall reduce the total amounts payable by
MFN Settling Defendants to the State of Florida under the Settlement
Agreement (as revised hereby) by an amount greater than the amount of
Federal Settlement Funds that the State of Florida could elect to receive.
This paragraph 9 supersedes section II.B(5) of the Settlement Agreement,
which is hereby rendered null, void and of no further effect.
10. Clarification of Scope of State's Release. The release of claims
provided in section II.C(2) of the Settlement Agreement shall, with respect to the
Claims therein released as to the future, apply only to monetary Claims. The
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foregoing sentence does not supersede but rather supplements and clarifies the
scope of the release provided in section II.C(2) of the Settlement Agreement. In
addition, the State ofFlorida hereby agrees to dismiss with prejudice those claims
dismissed pursuant to the Court's Order Approving a?d Adopting Certain
Stipulations ofthe Parties as Enforceable Orders of this Court, dated April24,
1998 (the "April 24th Order") and the Stipulation of Voluntary Dismissal Without
Prejudice of Count III of the Plaintiffs' Third Amended Complaint, dated April24,
1998 (the "April 24th Stipulation"). The State ofFlorida

furthe~

agrees that,

notwithstanding anything to the contrary in the Settlement Agreement, the April

I

)

24th Order or the April 24th Stipulation, the claims dismissed pursuant to the April
24th Order and the April 24th Stipulation shall be treated as Released Claims for
purposes of section II. C(2) of the Settlement Agreement.
11. Limited Most-Favored Nation Provision. In partial consideration for
the monetary payments to be made by MFN Settling Defendants pursuant to this
Stipulation of Amendment, the State of Florida agrees that, if MFN Settling
Defendants enter into any future pre-verdict settlement agreement of other similar
litigation brought by a non-federal govenunental plaintiff, or any amendment to
any such existing settlement agreement, on terms more favorable to such nonfederal govenunental plaintiff than the terms of the Settlement Agreement
(including this Stipulation of Amendment and the Consent Decree) (after due
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consideration of relevant differences in population or other appropriate factors), the
terms of the Settlement Agreement (including this Stipulation of Amendment and
the Consent Decree) shall not be revised except as follows: to the extent, if any,
such other pre-verdict settlement agreement includes !enns that provide:
(a) for joint and several liability among MFN Settling Defendants with
respect to monetary payments to be made pursuant to such agreement;
(b) a guarantee by the parent company of any of MFN Settling
Defendants or other assurances of payment or creditors' remedies with
respect to monetary payments to be made pursuant to such agreement;
(c) for the implementation of non-economic tobacco-related public
health measures different from those contained in the Settlement Agreement
(including this Stipulation of Amendment and the Consent Decree);
(d) for no offset of federal Settlement Funds against annual settlement
payments pursuant to such settlement agreement; or
(e) for an offset tenn more favorable to the plaintiff than the offset
provisions of paragraph 9 ofthis Stipulation of Amendment,
then the Settlement Agreement shall, at the option of the Office of the Attorney
General of the State of florida, be revised to include terms comparable to such terms.
This paragraph 11 supersedes section IV of the Settlement Agreement,
which is hereby rendered null, void and of no further effect as to any MFN Settling

•
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Defendant. The State of Florida hereby acknowledges that, pursuant to the terms
ofthis paragraph 11, it has irrevocably waived any future claim against MFN
Settling Defendants to revise the terms of the Settlement Agreement or this
Stipulation of Amendment pursuant to section IV of the Settlement Agreement
(except as provided in paragraph 27 of this Stipulation of Amendment), and it
hereby further covenants and agrees that, in consideration for MFN Settling
Defendants' agreement to the terms of this Stipulation of Amendment, it shall not
hereafter seek to revise the Settlement Agreement or this Stipulation of
Amendment as to MFN Settling Defendants, except as expressly provided in this
paragraph 11 (or pursuant to mutually agreeable amendment by the parties hereto
as provided in section VI.D of the Settlement Agreement and paragraph 20 hereof).
12. MFN Settling Defendants' Assurances. MFN Settling Defendants
agree:
(a) to support the legislative initiatives to enact new laws and
administrative initiatives to promulgate new rules described in section
II.A(2) of the Settlement Agreement; and
(b) not to support in Congress or any other forum legislation, rules or
policies which would preempt, override, abrogate or diminish the State's
rights or recoveries under the Settlement Agreement (as amended hereby).
Except as specifically provided in the foregoing sentence, nothing

•
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Settlement Agreement (including this Stipulation of Amendment and the
Consent Decree) shall be deemed to restrain the parties from advocating
terms of any national settlement or taking any other positions on issues
relating to tobacco.
13. Disclosure ofPavments. Each MFN Settling Defendant shall disclose
to the Office of the Attorney General and the Office ofthe Governor, at the times
and in the manner provided below, information about the following payments:
(a) Any payment to a "lobbyist" or '.'principal" within the meaning of
the Joint Rules of the Florida House and Senate, §1.1(2)(d) and (f), if the
MFN Settling Defendant knows or has reason to know that the payp1ent

I

will be used, directly or indirectly, to influence legislative or administrative

,J

action or the official action of state or local government in Florida in any
way relating to Tobacco Products or their use;
(b) Any payment to a third party, if the MFN Settling Defendant
knows the payment is partly in consideration for the third party attending,
offering testimony at, or participating before a state or local government
hearing in Florida in any way relating to Tobacco Products or their use; and
(c) Any payment (other than a "political contribution" under 2 U.S.C.
§431 (8)(A)) to, or for the benefit of, a state or local official in Florida,
whether made directly by the MFN Settling Defendant or indirectly through
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~·
an employee of the MFN Settling Defendant acting within the scope ofhis
employment, or through an affiliate, lobbyist or other agent acting under the
substantial control of the MFN Settling Defendant.
Disclosures required under this paragraph 13 shall be.filed with the Office of the
Attorney General and the Office of the Governor on the first day of February, May,
August and November of each year (beginning November 1, 1998) for any and all
. payments made through the first day of the previous month, and shall be
.·

transmitted in electronic format or such format as the Attorney General may
require, with the following information:
•
•
•

The name, address, telephone number and e-mail address of the
recipient;
The amount of each payment described in this paragraph 13; and
The aggregate amount of all payments described in this paragraph 13 to
the recipient in the calendar year.

Information disclosed pursuant to this paragraph is a "public record" within the
meaning of the ·Florida Public Records Act, Ch. 119, Florida Statutes.
14. Prohibition of Certain Pavments for Product Placement. MFN Settling
Defendants shall not make or cause to be made, in connection with any

moti~n

picture made in the United States, any payment, direct or indirect, to any person to
use, display, make reference to or use as a prop any cigarette, cigarette package,
advertisement for cigarettes, or any other item bearing the brand name, logo,
symbol, motto, selling message, recognizable color or pattern of colors, or any
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other indicia of product identification identical or similar to, or identifiable with,
those used for any brand of domestic Tobacco Products.
15. Prohibition on Promotional Merchandise. On and after December 31,
1998, MFN Settling Defendants shall permanently

ce~se

marketing, licensing,

distributing, selling or offering, directly or indirectly, including by catalogue or
direct mail, in the State of Florida, any item (other than Tobacco Products or any
item of which the sole function is to advertise Tobacco Products) which bears the
brand name (alone or in conjunction. with any other word), logo, symbol, motto,
selling message, recognizable color or pattern of colors, or any other indicia of
product identification identical or similar to, or identifiable with, those used for
any brand of domestic Tobacco Products, except that nothing in this paragraph
shall (i) require any MFN Settling Defendant to terminate, breach or violate any
licensing agreement or contract in existence as of July 1, 1998 for the remaining
term of such contract; (ii) prohibit the distribution to any employee ( 18 years of age
or older) of an MFN Settling Defendant of any item described above that is
intended for the personal use of such employee by such MFN Settling Defendant;
or (iii) prohibit items necessarily incidental to or ordinarily distributed in
connection with any sponsorship described in section I.D(7) ofthe Settlement
Agreement.

20
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16. Document Production. MFN Settling Defendants shall, upon request,
provide to the State of Florida a copy of any CD-ROMs of documents that MFN
Settling Defendants have agreed to produce, pursuant to the Minnesota Settlement,
to the document depository established in connection.with the lawsuit State of

Minnesota v. Philip Morris Inc., No. Cl-94-8565 (Dist. Ct. Ramsey County, filed
Aug. 17, 1994), with a copy of the accompanying transmittal letter provided to
. each person designated to receive notice hereunder.
17. Court Approval. The parties hereto agree to submit. this Stipulation of
Amendment to the Court for its review and approval, and further, to move that the
.,

,I
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Court enter the Consent Decree in the form attached hereto as Exhibit 1. If the
Court refuses to approve this Stipulation of Amendment and the Consent Decree in
any respect unacceptable to any of the parties hereto and such refusal is not
reversed on appeal, or if such approval is modified in any respect unacceptable to
any of the parties hereto or is set aside on appeal, then this Stipulation of
Amendment shall be canceled and terminated and it and all orders issued pursuant
hereto (including the Consent Decree) shall become null and void and of no :further
effect. Any such cancellation or termination of this Stipulation of Amendment
shall not of itself result in the cancellation or termination of, or otherwise affect,
the Settlement Agreement as approved by the Court on August 25, 1997. All
payments described in paragraphs 5 and 6 of this Stipulation of Amendment shall

21

~·

be paid into a special escrow account in a New York City bank, pursuant to the
terms of a mutually acceptable escrow agreement in the form attached hereto as
Exhibit 2 (the "MFN Escrow Agreement"), and if so paid shall remain in said
escrow account, until such time as (1) the 30-day tim~ period to seek review of the
Court's order approving this Stipulation of Amendment has expired without the
filing of any notice of appeal or petition for review; or (2) in the event of a timely
appeal or petition, the appeal or the petition has been dismissed or the Court's
order has been affirmed in all material respects by the court of last resort to which
such appeal or petition has been taken and such dismissal or affirmance has

)

I

become no longer subject to further appeal or review. Any payments made into
escrow shall be disbursed from escrow only in strict accordance with the terms of
the MFN Escrow Agreement, which shall not be modified without the express
'Written consent ofMFN Settling Defendants and the State ofF!orida.
18. Escrow Pending Resolution of Certain Claims. Certain of the State's
private counsel (the "Lienors") have filed attorneys' charging liens against any
payments to be made to the State of Florida pursuant to the settlement of the ,
Action (the "Liens"), and the State of Florida has contested the validity and
enforceability of the Liens. Until such time as the question of the validity and
enforceability ofthe Liens (including any attorneys' charging liens that may be
filed by the State's private counsel after the date hereof) has been conclusively

•
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resolved by the court of last resort to which such question may be presented, each
payment to be made by Settling Defendants pursuant to this Stipulation of
Amendment shall be paid in accordance with such directions as may be issued by
the Court as necessary to preserve the claim ofthe Lienors to the portion of the
payment in question that is claimed to be subject to the Liens. Notwithstanding
any other provision of this Stipulation of Amendment (i) any payment by Settling
Defendants that is made in accordance with such directions shall fully satisfY
Settling Defendants' obligations with respect to the payment in question, and (ii)
upon the conclusive resolution ofthe question of the validity and enforceability of

•
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the Liens by the court of last resort to which such question may be presented, the
portion of each payment to be made by Settling Defendants pursuant to this
Stipulation of Amendment that is claimed to be subject to the Liens shall be paid to
the State of Florida or to the Lienors (or any of them) in accordance with such
conclusive determination.
19. Pavment Responsibilitv. All obligations ofthe Settling Defendants
pursuant to the Settlement Agreement and this Stipulation ofAmendment are
intended to be and shall remain several, and not joint. Due to the particular
corporate structures of Settling Defendants R.J. Reynolds Tobacco Company
("Reynolds") and Brown & Williamson Tobacco Corporation ("Brown &
Williamson") with respect to their non-domestic tobacco operations, Settling

•
)
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Defendants Reynolds and Brown & Williamson shall each be severally liable for
its respective share of each payment due pursuant to the Settlement Agreement and
this Stipulation of Amendment up to (and its liability hereunder shall not exceed)
the full extent of its assets used in, and earnings deriv.ed from, the manufacture and
sale in the United States of Tobacco Products intended for domestic consumption,
and no recourse shall be had against any of its other assets or earnings to satisfy
such obligations.

ZO. Applicable Provisions of Settlement'A2:reement. Tl)e provisions of
sections VI.A (Headings), VI.B (No Admission), VI.C (Non-Admissibility), VI.D

j

•

(Amendment), VI.E (Cooperation), VI.F (Governing Law), VI.G (Construction),
VI.H (Intended Beneficiaries) and VI.I (Counterparts) of the Settlement Agreement
shall be equally applicable to this Stipulation of Amendment as though fully set
forth herein, and all references to the Settlement Agreement in the sections thereof
specifically listed in this paragraph 20 shall be construed to include this Stipulation
of Amendment.
21. Pilot Program. The provisions of section II.B(2) of the Settlement
Agreement that restrict the manner in which the pilot program funds provided for
therein may be expended are hereby rendered null, void and of no further effect.
22. Release of Right to Additional Compensation. In consideration for the
terms hereof, including, inter alia, the provisions of paragraph 5 hereof, the State

24

of florida hereby irrevocably releases MFN Settling Defendants from any claim for
additional compensation pursuant to section V of the Settlement Agreement, and
the provisions of section V regarding the State's rights to costs and additional
compensation are hereby rendered null, void and of rro effect.
23. Notices. All notices or other communications to any party to the
Settlement Agreement shall be in writing (and shall include telex, telecopy or
I

similar writing) and shall be given to the respective parties hereto at the following
addresses. Any party hereto may change the name and address ·of the person

•

)

designated to receive notice on behalf of such party by notice given as provided in
this paragraph.
State of Florida:
Hon. Robert A. Butterworth
Attorney General's Office
The Capitol
Suite PLOI
Tallahassee, FL 32399-1050
Fax: (850) 413-0632
With a copv to:
Joseph F. Rice
Ness, Motley, Loadholt, Richardson & Poole
151 Meeting Street, Suite 600
Charleston, SC 29402
Fax: (803)720-9290

•
}
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R.J. Revnolds Tobacco Companv:
Charles A. Blixt
R.J. Reynolds Tobacco Company
401 North Main Street
Winston-Salem, NC 27102
Fax: (336) 741-2998

Philip Morris Incorporated:
Martin J. Barrington
Philip Morris Incorporated ·
120 Park A venue
New York, NY 10017-5592
Fax: (212) 907-5399

.

With a copv to:
Meyer G. Koplow
Wachtell, Lipton, Rosen & Katz
51 West52ndStreet
New York, NY 10019
Fax: (212) 403-2000

)
.,::

I

Brown & Williamson Tobacco Corp.:
F. Anthony Burke
Brown & Williamson Tobacco Corp.
200 Brown & Williamson Tower
401 South Fourth Avenue
Louisville, KY 40202
Fax:(502)568-7297

With a copv to:
Arthur F. Golden
Davis Polk & Wardwell
450 Lexington A venue
New York, NY 10017
. Fax: (212) 450-4800
Lorillard Tobacco Companv:
Arthur J. Stevens
Lorillard Tobacco Company
714 Green Valley Road
Greensboro, NC 27408
Fax: (336) 335-7707

United States Tobacco Companv:
Richard H. Verheij
UST Inc.
100 West Putnam Avenue
Greenwich, CT 06830
Fax: (203) 863-7233

With a copv to:
Stephen R. Patton
Kirkland & Ellis
200 East Randolph Dr.
Chicago, IL 60601
Fax: (312) 861-2200

24. Representation of Parties. The parties hereto represent that the
Settlement Agreement and this Stipulation of Amendment have been duly
authorized and, upon execution, will (together with the Consent Decree)constitute

,
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valid and binding contractual obligations, enforceable in accordance with their
terms, of each of the parties hereto.
25. Severabilitv. In the event that any non-material provision of the

.

Settlement Agreement (as revised hereby) is modified or found to be invalid or
unenforceable, the remainder thereof shall be fully enforceable. ·
26. Attomevs' Fees. Settling Defendants, the State ofFlorida and certain
private counsel for the State of Florida have entered into a separate agreement on
September 11, 1998 (the "Florida Fee Payment Agreement") that sets forth the
entire obligation of Settling Defendants with respect to payment of attorneys' fees

•

pursuant to section V of the Settlement Agreement. The parties hereto agree that
MFN Settling Defendants shall not be required to perform any obligation pursuant
to paragraphs 5 and 6 of this Stipulation of Amendment until such time as (1) the
Court issues the Consent Decree in the form attached as Exhibit 1 hereto; (2) the
30-day period to seek review of the Court's order entering the Consent Decree has
expired without the filing of any notice of appeal or petition for review; and (3) in
the event of a timely appeal or petition, such appeal or petition has been dismissed
or the Court's order entering the Consent Decree has been affirmed in all material
respects by the court of last resort to which such appeal or petition has been taken
and such dismissal or affirmance has become no longer subject to further appeal
I

or review. Under no circumstances shall Settling Defendants' entry into this

•
i
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Stipulation. of Amendment or the Florida Fee Payment Agreement be construed
as, or deemed to be, evidence of or an admission or concession that the Settlement
Agreement can be revised pursuant to the Most Favored Nation clause without
incorporation of all terms of any settlement agreement that provides the occasion
for any such revision, including all terms thereof with respect to attorneys' fees.
27. Conditioned on Minnesota Settlement. In the event that a court order
or other judicial determination is issued on or before January 2, 2003 that
overturns, voids or invalidates the Minnesota Settlement or otherwise declares it
to be unenforceable (such that MFN Settling Defendants are relieved from making
payments required under the Minnesota Settlement) (the "Minnesota Order"),
MFN Settling Defendants shall have the option to elect not to make any payment
pursuant to paragraphs 5 and 6 of this Stipulation of Amendment that becomes
due on or after the date of such Minnesota Order. In the event that MFN Settling
Defendants make such an election:
(a) MFN Settling Defendants shall not be obligated to make any
payment pursuant to paragraphs 5 and 6 of this Stipulation of Amendment
that becomes due on or after the date of the Minnesota Order; provided,
however, that if the Minnesota Order is reversed on appeal or otherwise
set aside, MFN Settling Defendants shall be obligated to make any
payments pursuant to paragraphs 5 and 6 of this Stipulation of

28

Amendment that were not made when initially due as result of the
Minnesota Order;
(b) the provisions of paragraph 11 ofthis Stipulation of Amendment

.

shall not apply to preclude the application of section IV of the Settlement
Agreement with respect to any pre-verdict settlement agreement described
therein entered into after the date of the Minnesota Order; and
(c) MFN Settling Defendants shall be entitled to a credit, in the.
amount of any payments made pursuant to paragraphs 5 and 6 of this
Stipulation of Amendment, against any payments due to the State of

•
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Florida as a result of application of section IV of the Settlement
Agreement in connection with any pre-verdict settlement agreement
entered into after the date of the Minnesota Order, pursuant to
subparagraph (b) of this paragraph 27.
No other provision of the Settlement Agreement, this Stipulation of Amendment
or the Consent Decree shall be affected by the Minnesota Order. MFN Settling
Defendants will provide the State of Florida with notice of any filing seeking to
obtain a Minnesota Order.
28. Entire A£reement of Parties. The Settlement Agreement (including
this Stipulation of Amendment, Florida Fee Payment Agreement and the Consent
Decree) contains an entire, complete and integrated statement of each and every

•

29

89/17tl998

15:31

'304-488-SBlEl

--- ·..

GO'.J LEGAL OFFICE
____;;.,;_--.

---

~·
term and provision agreed to by and among the parties herem relating in any way

to the settlement of the tobacco litigation brough! by me State ofFlorida, and is
:not subject to

any condition not provided for herein..

IN WITNESS WHEREOF, the parti~ hereto, through th~ fully
aut!lorized representulves, have agreed to thls Stipulation. of Amendmerrt as of
thiS elev.emh day ofSeptember, 1998.
STATE OF FLORIDA, acting by and
through La-wton M. Chiles, Jr., it:5 duly
elected and a\r.horizcd Govamor, and
Robert A. Buner'>"!o.rih. itS duly elected
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By:_f_ _ _ _ _ _ _ __
Robert A. Butterworth
Attorney General

PHILIP MORRIS INCORPORATED

By: _______________________
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Robert A. Buttl:riorih, its duly elee1ed
and authorized Artomey General

By: _ _ _ _ _ _ _ _ _ __
Lawton M. Chiles, Jr.
Governor
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By: _______________________

Robert A. Bunerwot1h
Attomey G~eral
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term and provision agreed to by and among tbe p.mies baeto relating in ~y way
to the settlement of the tobacco litigation brought by the State ofFJoridJ., aDd is
not subject to a:rry condition not provided for herdn.

IN WITNESS \llHEREOF, the parties hereto, through their fully
authorized r~entatives, have agreed to this Stipulation of Amendment M of
this deve.nth day of September, 1998.

STATE OF fLORIDA, actmg by a:ad
through U.Mon M. Chile:s, Jr., in duly
elected a.nd a.uthori:z.ed Govc:mor, and
Robert A Buttezworth, its duly elected
and authorized Attomey.Gencml

By:--------------------~La~n M. Chiles, Jt.
Goven~or

By: _____________________

Ro bcirt A. Butterworth
Att~c:y G~cnl

PHILIP MORRIS INCOR.PORA1ED

By: _____________________

Meyer G. Koplow
C:ranscl

By:~l:u~~
General Covnsd
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R.J. REYNOLDS TOBACCO
COMPANY

By:

(JYL. t fiJl£,
Arthur F. Golden
Counsel

By: _ _ _ _ _ _ _ _ _ __
Charles A. Blixt
Executive Vice President &
GCDc:ral Couns cl
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BRO\VN & WILLIAMSON TOBACCO
CORPORATION

By: ______________________
Stephen R. Patton
· Counsel

By: ______________________
F. Anthony Burke
Vice President & General Counsel
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Counsel
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F. Anthony Burke
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APPENDIX A
FORMULA FOR CALCULATING VOLUME ADJUSTMENTS
Any payment that by the terms of the Stipulation of Amendment is to be
adjusted pursuant to this Appendix (the "Applicable Base Payment") shall be
adjusted pursuant to this Appendix in the following manner:
(A) in the event the aggregate number of cigarettes shipped for domestic
consumption by Settling Defendants in the Applicable Year (as defined
hereinbelow) (the "Actual Volume") is greater than the aggregate number
of cigarettes shipped for domestic consumption by Settling Defendants in
1997 (the "Base Volume"), the Applicable Base Payment shall be
multiplied by the ratio ofthe Actual Volume to the Base Volume;
(B) in the event the Actual Volume is less than the Base Volume,

•

(i) the Applicable Base Payment shall be multiplied by
the ratio of the Actual Volume to the Base Volume, and
the resulting product shall be divided by 0.98; and
(ii) if a reduction of the Applicable Base Payment results from
the application of subparagraph (B)(i) of this Appendix, but
the Settling Defendants' aggregate net operating profits from
domestic sales of cigarettes for the Applicable Year (the
"Actual Net Operating Profit") is greater than the Settling
Defendants' aggregate net operating profits from domestic
sales of cigarettes in 1997 (the "Base Net Operating Profit")
(such Base Net Operating Profit being adjusted upward by the
greater of the rate of3% per. annum or the actual total percent
change in the Consumer Price Index, in either instance for the
period between January 1, 1998 and the date on which the
payment at issue is made), then the amount by which the
Applicable Base Payment is reduced by the application of
subparagraph (B)(i) shall be reduced (but not below zero) by
5.5% of 25% of such increase in such profits. For purposes of
this Appendix, "net operating profits from domestic sales of
cigarettes" shall mean net operating profits from domestic
sales of cigarettes as reported to the United States Securities
and Exchange Commission ("SEC") for the Applicable Year

or, in the case of a Settling Defendant that does not report
profits to the SEC, as reported in financial statements prepared
in accordance with generally accepted accounting principles
and audited by a nationally recognized accounting firm. The
determination of Settling Defendants' aggregate net operating
profits from domestic sales of cigarettes shall be derived using
the same methodology as was employed in deriving such
Settling Defendants' aggregate net operating profits from
domestic sales of cigarettes in 1997. Any increase in an
Applicable Base Payment pursuant to this subparagraph B(ii)
shall be payable within 120 days after the date that the
payment at issue was required to be made.

I

•

(C) "Applicable Year" means (i) with respect to the payments made
pursuant to paragraph 7 of the Stipulation of Amendment, the calendar
year ending on the date on which the payment at issue is due, regardless of
when such payment is made; and (ii) with respect to all other payments
made pursuant to the Stipulation of Amendment, the calendar year '
immediately preceding the year in which the payment at issue is due,
regardless of when such payment is made .
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EXHIBIT 1
IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
PALM BEACH COUNTY, FLORIDA

STATE OF FLORIDA, et al.,
Plaintiffs,
v.

Civil Action No. 95-1466 AH

AMERICAN TOBACCO
COMPANY, eta!.,
Defendants.

__________________________!

CONSENT DECREE

'

WHEREAS, on August 25, 1997, the State of Florida and certain
defendants entered into a Settlement Agreement (the "Settlement Agreement") to
settle and resolve with finality all present and future claims against all parties to
this litigation relating to the subject matter of this litigation which have been or
could have been asserted by any of the parties hereto;
WHEREAS, the Settlement Agreement was approved and adopted as an
enforceable order of the Court pursuant to Court Order dated August 25, 1997, in
which the Court expressly retained continuing jurisdiction to enforce and
implement the terms of the Settlement Agreement, including the Most Favored
Nation clause of the Settlement Agreement;

•

EXHIBIT 1
WHEREAS, the Settlement Agreement contains a "Most Favored Nation"
clause which provides that, in the event that Settling Defendants enter into a
future pre-verdict settlement agreement of other litigation brought by a nonfederal governmental plaintiff on terms more favorable to such governmental
plaintiff than the terms of the Settlement Agreement (after due consideration of
relevant differences in population or other appropriate factors), the terms of the
Settlement Agreement shall be revised so that the State of Florida will obtain
treatment at least as relatively favorable as any such non-federal_ governmental
entity;

•

WHEREAS, on May 8, 1998, Settling Defendants Philip Morris
Incorporated, R.J. Reynolds Tobacco Company, Brovm & Williamson Tobacco
Corporation and Lorillard Tobacco Company (the "MFN Settling Defendants")
entered into a pre-verdict settlement agreement with the State of Minnesota (the
"Minnesota Settlement") to resolve the lawsuit State ofMinnesota v. Philip

Morris Inc., No. C1-94-8565 (Dist. Ct. Ramsey County, filed Aug. 17, 1994);
WHEREAS, the State of Florida and MFN Settling Defendants agree that,
pursuant to the Most Favored Nation clause of the Settlement Agreement, the
Settlement Agreement is to be revised in light ofthe Minnesota Settlement;
WHEREAS, the State of Florida and Settling Defendants have agreed on
the terms of revisions to the Settlement Agreement as set forth in a Stipulation of

•
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EXHIBIT 1
agreement as to certain matters addressed in this Court's Aprill6, 1998 Order
Implementing Most Favored Nation Provision of Florida Settlement Agreement
and Exhibit 1 thereto (the "April 16th Order") and accordingly hereby amends the
April 16th Order (and all other orders ofthe Court rel-ating thereto) so as to
conform it to the terms of the Florida Fee Payment Agreement. In addition, the
Court finds that amounts payable by Settling Defendants pursuant to the Florida
. Fee Payment Agreement are not funds of the State of Florida and are not subject
to appropriation by the State of Florida pursuant to 1998 Fla. Sess. Law Serv. Ch.
98-63 (C.S.S.B. 1270) (West) and that Settling Defendants are under no

•

obligation to pay such amounts to the State of Florida. In addition, pursuant to

.I

paragraph 10 of the Stipulation of Amendment, the claims of the State of Florida
dismissed pursuant to the Court's Order Approving and Adopting Certain
Stipulations of the Parties as Enforceable Orders of this Court, dated April24,
1998 (the "April 24th Order") and the Stipulation ofVoluntary Dismissal Without
Prejudice of Count III of the Plaintiffs' Third Amended Complaint, dated April
24, 1998 (the "April 24th Stipulation") are hereby dismissed with prejudice a!ld,
notwithstanding anything to the contrary in the Settlement Agreement, the April
24th Order or the April 24th Stipulation, the claims dismissed pursuant to the
April 24th Order and the April 24th Stipulation shall be treated as Released
Claims for purposes of section II.C(2) of the Settlement Agreement.

•
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EXHIBIT 1
Amendment to Settlement Agreement and for Entry of Consent Decree executed
on September 11, 1998 (the "Stipulation of Amendment");
WHEREAS, the Stipulation of Amendment provides for entry of this

.

Consent Decree, which sets forth certain terms of injunctive relief, and further,
provides that the MFN Settling Defendants have waived as specified therein their
right to challenge the terms of this Consent Decree as being superseded or
preempted by future congressional enactments; and
WHEREAS, the Attorney General believes the entry of ~his Consent
Decree is appropriate and in the public interest;
NOW, THEREFORE, the State of Florida and MFN Settling Defendants
having come before the Court on their joint motion for approval of a Stipulation
of Amendment to the Settlement Agreement, and the Court having reviewed and
considered the Stipulation of Amendment and otherwise being fully advised in the
premises, it is hereby ORDERED, ADJUDGED and DECREED as follows:
1.

Approval. The Court finds that the terms of the Stipulation of

Amendment are just and in the best interests ofthe State ofFlorida and Settling
Defendants, and the same is hereby approved and adopted as an enforceable order
of the Court, which shall supersede any prior court order insofar as inconsistent
therewith. The Court further finds that the Stipulation of Amendment and the
Florida Fee Payment Agreement set forth the State and Settling Defendants'

•

.,
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EXHIBIT 1
assessed against any employee, officer or director ofMFN Settling Defendants or
other person or entity as a consequence of such a violation, and there shall be no
jurisdiction under this Consent Decree to impose or assess a penalty against any

.

employee, officer or director ofMFN Settling Defendants or other person or entity
as a consequence of a violation of this Consent Decree.
5.

Effect on Third Parties. This Consent Decree is not intended to and

does not vest standing in any third party with respect to the terms hereof, or ~reate
for any person other than the parties hereto a right to enforce the_ terms hereof.
6.

•

I

Injunctive Relief. MFN Settling Defendants are permanently

enjoined from:
(a) On and after December 31, 1998, marketing, licensing for
distribution or sale, distributing, selling or offering, directly or indirectly,
including by catalogue or direct mail, in the State of Florida, any item
(other than Tobacco Products or any item the sole function of which is to
advertise Tobacco Products) which bears the brand name (alone or in
conjunction with any other word), logo, symbol, motto, selling message,
recognizable color or pattern of colors, or any other indicia or product
identification identical or similar to, or identifiable with, those used for
any domestic brand of Tobacco Products, except that nothing in this
paragraph shall (i) require any MFN Settling Defendant to terminate,

6
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2.

Jurisdiction and Venue. In keeping with the Settlement Agreement

and this Court's August 25, 1997 Order, the Court expressly retains jurisdiction
for the purpose of enforcement of the Settlement Agreement (as amended by the
Stipulation of Amendment) and this Consent Decree; as well as other issues
relating to the settlement of this Action that are currently pending before the
Court. Any party to this Consent Decree may apply to this Court at any time for

-

-~

such further orders and directions as may be necessary or appropriate for the
construction and enforcement of the Settlement Agreement, the· Stipulation of
Amendment and this Consent Decree .

•

3.

Definitions. The definitions set forth in the Settlement Agreement (as

supplemented or superseded by the Stipulation of Amendment) are incorporated
by reference herein.
4.

ApplicabilitY. This Consent Decree applies only to MFN Settling

Defendants in their corporate capacity acting through their respective successors
and assigns, directors, officers, employees, agents, subsidiaries, divisions or other
internal organizational units of any kind or any other entities acting in concert or
participating with them, and only with respect to activities in connection with the
manufacture and sale in the United States of Tobacco ,Products intended for
domestic consumption. The remedies and penalties for a violation ofthis Consent
Decree shall apply only to MFN Settling Defendants, and shall not be imposed or

-•
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(d) Taking any action, directly or indirectly, to target children in
Florida in the advertising, promotion, or marketing of cigarettes, or taking
any action the primary purpose of which is to initiate, maintain or increase
the incidence of underage smoking in Florida .•
7.

No Determination or Admission. The Settlement Agreement having

been executed prior to the taking of any testimony, no final determination of any
. violation of any provision of law has been made in this Action. This Consent
Decree is not intended to be and shall not in any event be construed as, or deemed
to be, an admission or concession or evidence of any liability or any wrongdoing

•

whatsoever on the part of any person covered by the releases provided in sections
II(C)(l) and (2) ofthe Settlement Agreement; nor shall this Consent Decree be
construed as, or deemed to be, an admission or concession or evidence of personal
jurisdiction with respect to any person not a party to this Consent Decree.
Defendants specifically disclaim any liability or wrongdoing whatsoever with
respect to the claims and allegations asserted against them in this Action and
MFN Settling Defendants have entered into the Settlement Agreement and the
Stipulation of Amendment, and have stipulated to entry of this Consent Decree,
solely to avoid the further expense, inconvenience, burden and risk oflitigation.
8.

Modification. This Consent Decree shall not be modified unless the

party seeking modification demonstrates, by clear and convincing evidence, that it

-•

8

EXHIBIT 1
breach or violate any licensing agreement or contract in existence as of
July 1, 1998 for the remaining term of such contract; (ii) prohibit the
distribution to any employee (18 years of age or older) of an MFN Settling
Defendant of any item described above that is. intended for the personal
use of such employee by such MFN Settling Defendant; or (iii) prohibit
items necessarily incidental to or ordinarily distributed in connection with
any sponsorship described in section I.D(7) of the Settlement Agreement.
(b) Making any material misrepresentation of fact regarding the
health consequence of using any Tobacco Product, including any tobacco

•

additives, filters, paper or other ingredients; provided, however, that
nothing in this paragraph shall limit the exercise of any First Amendment
right or any defense or position which persons bound by this Consent
Decree may assert in any judicial, legislative or regulatory forum.
(c) Entering into any contract, combination or conspiracy between or
among themselves which has the purpose or effect of: (1) limiting
competition in the production or distribution of information about the
health hazards or other consequences of the use of Tobacco Products;
(2) limiting or suppressing research into smoking and health; or
(3) limiting or suppressing research into, marketing, or development of
new products .

•
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action simply because the conduct that is the basis for such action may also
violate this Consent Decree.
DONE AND ORDERED at Palm Beach. County, Florida, this the - th day
of September, 1998.

CIRCUIT WDGE

APPROVED:

Robert A. Butterworth, Attorney General,
Florida Bar No. 114422
For the State of Florida

Stephen J. Krigbaum, Esq.,
Florida Bar No. 0978019
For MFN Settling Defendants
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will suffer irreparable harm from new and unforeseen conditions; provided,
however, that the provisions of paragraph 4 of this Consent Decree shall in no
event be subject to modification. Changes in the economic conditions of the
parties shall not be grounds for modification. It is intended that MFN Settling
Defendants will comply with this Consent Decree as originally entered, even if
MFN Settling Defendants' obligations hereunder are greater than those imposed
. under current or future law. Therefore, a change in law that results, directly or
•·
indirectly, in more favorable or beneficial treatment of any one or more of the

MFN Settling Defendants shall not support modification ofthis Consent Decree.
The provisions of this paragraph shall not be construed to limit or affect any
future modification of the Settlement Agreement (as amended by the Stipulation
of Amendment) in the manner provided in paragraphs 11 and 27 of the Stipulation
of Amendment.
9.

Enforcement and Attornevs' Fees. In any proceeding which results in

a finding that a MFN Settling Defendant violated this Consent Decree, the
responsible MFN Settling Defendant or MFN Settling Defendants shall pay the
State's costs and attorneys' fees incurred in such proceeding.
10. Non-Exclusivitv ofRemedv. The remedies in this Consent Decree
are cumulative and in addition to any other remedies the State may have at law or
equity. Nothing herein shall be construed to prevent the State from bringing any
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EXHIBIT 2

MFN ESCROW AGREEMENT
This escrow agreement (the "MFN Escrow Agreement") is entered into as
of
, 1998 by and among Philip Morris Incorporated, R.J. Reynolds
Tobacco Company, Brown & Williamson Tobacco Corpo'ration and Lorillard
Tobacco Company (collectively and severally, "MFN.Settling Defendants" and
each individually a "MFN Settling Defendant"), the State of Florida and _ _
_ _ [Bank], as escrow agent (the "MFN Escrow Agent").
WITNESSETH:
WHEREAS, the State of Florida and Settling Defendants entered into a
comprehensive settlement agreement and release. as of August 27, 1997 (the
"Settlement Agreement"), setting forth the terms and conditions· of an agreement
to settle and resolve with finality all present and future claims relating to the
subject matter of the litigation entitled State of Florida v. American Tobacco Co.,
No. 95-1466 AH (Fifteenth Jud. Cir., Palm Beach County) (the "Action"), in the
Circuit Court of Palm Beach County, Florida (the "Court");
WHEREAS, the State of Florida and Settling Defendants entered into a
Stipulation of Amendment to Settlement Agreement and for Entry of Consent
Decree (the "Stipulation of Amendment") on September 11, 1998, paragraph 17
of which provides for Court approval of the Stipulation of Amendment;
WHEREAS, paragraph 5 of the Stipulation of Amendment provides that,
on the dates specified therein, each MFN Settling Defendant shall severally pay to
the State of Florida, pro rata in proportion to its Market Share, its respective share
of the amounts indicated for each date;
WHEREAS, paragraph 17 of the Stipulation of Amendment further
provides that all payments described in paragraphs 5 and 6 of the Stipulation 'of
Amendment shall be paid into a special escrow account in an appropriate New
York City bank (and if so paid shall remain in said escrow account) until such
time as (1) the 30 day period for appeal or to seek review of the Court's order
approving the Stipulation of Amendment has expired without the filing of any
notice of appeal or petition for review; or (2) in the event of any such appeal or
petition, the appeal or the petition has been dismissed or the Court's order has
been affirmed in all material respects by the court of last resort to which such

EXHIBIT 2
SECTION 3. Investment of MFN Escrow Amount.
The MFN Escrow Agent shall invest and reinvest the MFN Escrow
Amount in either (i) direct obligations of, or obligations the principal and interest
on which are unconditionally guaranteed by, the United States of America
(including government-sponsored agencies) or the State of Florida; (ii) repurchase
agreements fully collateralized by securities of the ki.,nd specified in clause (i)
above; (iii) money market accounts maturing within 30 days ofthe acquisition
thereof and issued by a bank or trust company organized under the laws of the
United States of America or a State thereof (a "United States Bank") and having a
combined capital surplus in excess of $250,000,000; or (iv) demand deposits with
any United States Bank or any federal savings and loan institution having a ·
. combined capital surplus in excess of $250,000,000. Any loss on any such
investment, including, without limitation, any p~nalty for any liquidation required
to fund a disbursement, shall be borne pro rata by the parties in-proportion to their
ultimate entitlement to the MFN Escrow Amount. The MFN Escrow Agent's fees
and all expenses, including taxes and other related costs, shall, to the extent
possible, be paid out of income earned. Whenever the MFN Escrow Agen~ shall
pay all or any part of the MFN Escrow Amount to any party as provided herein,
the MFN Escrow Agent shall also pay to such party all interest and profits earned
to the date of payment on such amount, less deductions for fees and all expenses,
including taxes and other related fees. ·
SECTION 4. Release of the MFN Escrow Amount.
After receipt, the MFN Escrow Agent shall deliver the MFN Escrow
Amount as set forth below:
(a)
Following receipt of written notice signed by counsel for
the MFN Settling Defendants certifying that such notice has been
delivered by counsel for the MFN Settling Defendants to all parties hereto
and stating that the Court has not approved the Stipulation of Amendment
as provided in paragraph 17 thereof or that the Court's approval has been
modified in any respect unacceptable to any of the parties thereto or set
aside on appeal, the MFN Escrow Agent shall upon the expiration of ten
(1 0) business days following the MFN Escrow Agent's receipt of such
notice disburse the entire MFN Escrow Amount (including any interest
thereon, as provided in Section 3) to the MFN Settling Defendants on the
same pro rata basis as such funds were contributed to the MFN Escrow
Account.
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EXHIBIT2
appeal or petition has been taken and such dismissal or affirmance has become no
longer subject to further appeal or review (the "Availability Date"); and
WHEREAS, the parties hereto believe that at least one of the payments
described in the preceding paragraphs may become due prior to the Availability
Date:
NOW, THEREFORE, the parties hereto agree as follows:
SECTION 1. Appointment of MFN Escrow Agent.
MFN Settling Defendants and the State of Florida hereby appoint the . MFN
Escrow Agent to act as escrow agent on the terms and conditions set forth herein,
· and the MFN Escrow Agent hereby accepts such appointment on such terms and
conditions.
SECTION 2. Deposit.

•

•

In the event that any payment pursuant to paragraph 5 or 6 of the ·
Stipulation of Amendment becomes due on a date prior to the Availability Date,
each MFN Settling Defendant shall severally deliver to the MFN Escrow Agent in
immediately available funds such MFN Settling Defendant's respective share of
the payment in question (the sum of such shares being the "Initial Deposit").
Upon receipt, the MFN Escrow Agent shall deposit the Initial Deposit into a
separate escrow account established for such purpose and governed by the terms
of this MFN Escrow Agreement (the "MFN Escrow Account"). Any subsequent
payment pursuant to paragraph 5 or 6 of the Stipulation of Amendment that
becomes due prior to the Availability Date shall be delivered to the MFN Escrow
Agent and added to the Initial Deposit (the Initial Deposit and any subsequent
payments deposited into the MFN Escrow Account, including any payments of
interest or other income on investment of the MFN Escrow Amount or any
portion thereof, being the "MFN Escrow Amount") and shall be governed by·the
terms of this MFN Escrow Agreement. All such deliveries of funds are subject to
the right ofMFN Settling Defendants to obtain, pursuant to section 4(a) of this
MFN Escrow Agreement, prompt return of the entire MFN Escrow Amount (less
appropriate deductions for administrative fees and expenses, including taxes and
other related costs) in the event that the Stipulation of Amendment is cancelled or
terminated pursuant to paragraph 17 of the Stipulation of Amendment. The MFN
Escrow Amount shall be maintained, invested and disbursed by the MFN Escrow
Agent strictly in accordance with this MFN Escrow Agreement.
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(b)
Upon receipt of (i) written notice signed by counsel for the
MFN Settling Defendants and counsel for the State of Florida stating that
the Availability Date has occurred and (ii) an order of the Court pursuant
to applicable Florida law so directing, the MFN Escrow Agent shall
proceed to distribute the MFN Escrow Amount in accordance with such
Court order.

••

(c)
For its services, the MFN Escrow Agent shall receive fees
in accordance with the MFN Escrow Agent's customary fees in similar
matters. All such fees shall constitute a direct charge against the MFN
Escrow Amount, but the MFN Escrow Agent shall not debit the MFl;l
· Escrow Amount for any such charge until it shall have presented its
statement to and received approval by counsel for the MFN Settling
Defendants and counsel for the State of Florida, which approval shall not
be unreasonably withheld. Such approval shall be deemed given if the
MFN Escrow Agent has not received written objections from either
counsel for MFN Settling Defendants or counsel for the State of Florida
within 30 days after presentment of its statement. Such fees and all
expenses charged against the MFN Escrow Amount shall, to the extent
possible, be paid out of interest earned. In the event that counsel for MFN
Settling Defendants or counsel for the State of Florida objects in writing to
such fees, the MFN Escrow Agent shall not debit the MFN Escrow
Amount except upon a court order approving such fees.
SECTION 5. Substitute Form W-9; Qualified Selllement Fund
Each of the signatories to this MFN Escrow Agreement shall provide the
MFN Escrow Agent with a correct taxpayer identification number on a substitute
F orrn W -9 within 90 days of the date hereof and indicate thereon that it is not
subject to backup withholding. It is anticipated that the MFN Escrow Account
established pursuant to this MFN Escrow Agreement shall be treated as a
Qualified Settlement Fund for federal tax purposes pursuant to Treas. Reg. §
1.4688-1.
SECTION 6. Termination of MFN Escrow Account.
This MFN Escrow Agreement (other than the MFN Escrow Agent's right
to indemnification set forth in Section 7) shall terminate when the MFN Escrow
Agent shall have released from the MFN Escrow Account all amounts pursuant to
Section 4 hereof.
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SECTION 7. MFN Escrow Agent.
(a)
The MFN Escrow Agent shall have no duty or obligation
hereunder other than to take such specific actions as are required of it from
time to time under the provisions hereof, and it shall incur no liability
hereunder or in connection herewith for anything whatsoever other than as
a result of its own negligence or willful misc'-'nduct. In the event the MFN
Escrow Agent fails to receive the instructions contemplated by Section 4
hereof or receives conflicting instructions, the MFN Escrow Agent shall be
fully protected in refraining from acting until such instructions are
received or such conflict is resolved by written agreement or court or~er.
(b)
MFN Settling Defendants, on the same pro rata basis as the
funds constituting the MFN Escrow Amount were contributed to the MFN
Escrow Account, agree to indemnify, hold harmless and.defend the MFN
Escrow Agent from and against any and all losses, claims, liabilities and
reasonable expenses, including the reasonable fees of its counsel, which it
may suffer or incur hereunder or in connection herewith prior to the
Availability Date, except such as shall result solely and directly from its
own negligence or willful misconduct. The MFN Escrow Agent shall not
be bound in any way by any agreement or contract between MFN Settling
Defendants and the State of Florida (whether or not the MFN Escrow
Agent has knowledge thereof) and the only duties and responsibilities of
the MFN Escrow Agent shall be to hold and invest the MFN Escrow
Amount received hereunder and to release such MFN Escrow Amount in
accordance with the terms ofthis MFN Escrow Agreement.
(c)
The MFN Escrow Agent may resign at any time by giving
written notice thereof to the other parties hereto, but such resignation shall
not become effective until a successor MFN Escrow Agent, selected by the
MFN Settling Defendants and agreeable to the State of Florida, shall have
been appointed and shall have accepted such appointment in writing. If an
instrument of acceptance by a successor MFN Escrow Agent shall not
have been delivered to the MFN Escrow Agent within 30 days after the
giving of such notice of resignation, the resigning MFN Escrow Agent
may, at the expense of MFN Settling Defendants and the State of Florida
(to be shared equally between the State of Florida and the MFN Settling
Defendants), petition the Court for the appointment of a successor MFN
Escrow Agent.

•
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With a copv to:
Meyer G. Koplow
Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY 10019
Fax: (212) 403-2000
For R.J. Revnolds Tobacco Companv:
Charles A. Blixt
R.J. Reynolds Tobacco Company
401 North Main Street
Winston-Salem, NC 27102
Fax: (336) 741-2998
With a copv to:
Arthur F. Golden
Davis Polk & Wardwell
450 Lexington Avenue
New York, NY 10017
Fax: (212) 450-4800
For Brown & Williamson Tobacco Corporation:
Michael Walter
Brown & Williamson Tobacco Corporation
200 Brown & Williamson Tower
401 South Fourth A venue
Louisville, KY 40202
Fax: (502) 568-7187
With a copy to:
F. Anthony Burke
Brown & Williamson Tobacco Corporation
200 Brown & Williamson Tower
401 South Fourth Avenue
Louisville, KY 40202
Fax: (502) 568-7297

•
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(d)
Upon the Availability Date having occurred, provided that
MFN Settling Defendants have performed all of their obligations required
to be performed prior to the Availability Date, all duties and obligations of
MFN Settling Defendants hereunder shall cease, with the exception of any
indemnification obligation ofMFN Settling Defendants incurred prior to
the Availability Date.
SECTION 8. Miscellaneous.
(a)
Notices. All notices or other communications to any party
or other person hereunder shall be in writing (which shall include telex,
telecopy or similar writing) and shall be given to the respec!ive parties or
persons at the following addresses. Any party or person may change the
name and address of the person designated to receive notice on behalf of
such party or person by notice given as provided in this paragraph.
State ofFlorida:

•

Hon. Robert A. Butterworth
Attorney General's Office
The Capitol
Suite PLOl
Tallahassee, FL 32399-1050
Fax: (850) 413-0632
With a copv to:
Joseph F. Rice, Esq.
Ness, Motley, Loadholt, Richardson & Poole
151 Meeting Street, Suite 600
Charleston, SC 29402
Fax: (843) 720-9290

MFN Settling Defendants:
For Philip Morris Incorporated:
Martin J. Barrington
Philip Morris Incorporated
120 Park Avenue
New York, NY 10017-5592
Fax: (212) 907-5399

6

EXHIBIT 2
For Lorillard Tobacco Companv:
Arthur J. Stevens
Lorillard Tobacco Company
714 Green Valley Road
Greensboro, NC 27408
Fax: (336) 335-7707
MFN Escrow Agent:

[Bank]
[Bank Address]
Phone:
Fax:

•

Wire Transfer Instructions:
ABA#:
Account#:
Account Name:

Successors and Assigns. The provisions of this MFN
(b)
Escrow Agreement shall be binding upon and inure to the benefit of the
parties hereto and their respective successors and assigns.
Governing Law. This MFN Escrow Agreement shall be
(c)
construed in accordance with and governed by the laws of the State of
Florida, without regard to the conflicts of law rules of such state.
(d)
Jurisdiction and Venue. The parties hereto irrevocably and
unconditionally submit to the jurisdiction of the United States District
Court for the Southern District of New York for purposes of any suit,
action or proceeding seeking to enforce any provision of, or based on 'any
right arising out of, this MFN Escrow Agreement, and the parties hereto
agree not to commence any such suit, action or proceeding except in such
court. The parties hereto hereby irrevocably and unconditionally waive
any objection to the laying of venue of any such suit, action or proceeding
in such court and hereby further irrevocably waive and agree not to plead
or claim in such court that any such suit, action or proceeding has been
brought in an inconvenient forum.
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(e)
Definitions. Terms used herein that are defined in the
Settlement Agreement or the Stipulation of Amendment are, unless
otherwise defined herein, used in this MFN Escrow Agreement as defined
. in the Settlement Agreement or the Stipulation of Amendment, as
appropriate.
(f)
Amendments. This MFN EscrQW Agreement may be
amended only by written instrument executed by all parties hereto. The
waiver of any rights conferred hereunder shall be effective only if made by
written instrument executed by the waiving party. The waiver by any party
of any breach of this MFN Escrow Agreement shall not be deemed to be or
construed as a waiver of any other breach, whether prior, subsequent or
contemporaneous, of this MFN Escrow Agreement.

•

Counterparts; Effectivene~s. This MFN Escrow Agreement
(g)
may be signed in any number of counterparts, each of which shall be an
original, with the same effect as if the signatures thereto and hereto were
upon the same instrument. This MFN Escrow Agreement shall becpme
effective when each party hereto shall have signed a counterpart hereof.
Delivery by facsimile of a signed agreement shall be deemed delivery for
purposes of acknowledging acceptance hereof; however, an original
executed signature page must promptly thereafter be appended to this
MFN Escrow Agreement, and an original executed agreement shall
promptly thereafter be delivered to each party hereto.
(h)
Captions. The captions herein are included for
convenience of reference only and shall be ignored in the construction and
interpretation hereof.
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TN WTTNESS WHEREOF, the parties have executed this MFN Escrow
Agreement as of the day and year first hereinabove vvritten.
STATE OF FLORIDA

By: _ _ _ _ _ _ _ _ _ __
Robert A. Butterworth
Attorney General

PHILIP MORRIS INCORPORATED

•

By: _ _ _ _ _ _ _ _ _ __
Meyer G. Koplow
Counsel

R.J. REYNOLDS TOBACCO COMPANY

By: ______________________
Arthur F. Golden
Counsel
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BROWN & WILLIAMSON TOBACCO
CORPORATION

By: _________________________
Stephen R. Patton
Counsel

LORILLARD TOBACCO COMPANY

•

By: _________________________
Arthur J. Stevens
Senior Vice President & General Counsel

------[BANK],
as MFN Escrow Agent

By: _____________________
Name:
· Title:
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
PALM BEACH COUNTY, FLORIDA
STATE OF FLORIDA, et al.,
Plaintiffs,

v.
Civil Action No. 95-1466 AH

AMERICAN TOBACCO
COMPANY, et al.,
Defendants.
I

--------------------------------~

AGREEMENT OF
AMENDMENT TO SETTLEMENT AGREEMENT

THIS AGREEMENT OF AMENDMENT TO SETTLEMENT AGREEMENT
•

(this "Agreement") is made as of the date hereof, by and among the parties hereto, as
indicated by their signatures below, to settle and resolve with finality certain issues
arising out of Appendix A to the Stipulation of Amendment.
WHEREAS, on August 25, 1997, the State of Florida and the Settling Defendants
entered into a settlement agreement (the "Original Agreement") with respect to this
action;
WHEREAS, pursuant to a "most favored nation" clause contained in the Original
Agreement, on September 11, 1998, the State of Florida and the Settling Defendants
entered into a second agreement (the "Stipulation of Amendment") amending the
Original Agreement in certain respects;
WHEREAS, certain disputes have arisen between the parties concerning the
•

meaning of the term "net operating profits" as used in Appendix A to the Stipulation of

Amendment (the "NOP Issue") and as to certain other issues arising out of such
Appendix A; and
WHEREAS, the parties have agreed to settle and resolve with finality the NOP
Issue and certain other issues between them arising out of Appendix A to the Stipulation
of Amendment;
NOW THEREFORE, in consideration of their mutual agreement to the terms of
this Agreement, and such other consideration as described herein, the sufficiency of
which is hereby acknowledged, the parties hereto, acting by and through their authorized
agents,.memorialize and agree as follows:
1.

Unless otherwise defined herein, all capitalized terms in this Agreement

shall have the same definition and meaning as in the Original Agreement and the
•

Stipulation of Amendment.
2.

The provisions ofthis Agreement supplement and amend the terms of the

Original Agreement and the Stipulation of Amendment, which shall remain in full force
and effect except insofar as they are expressly revised by the provisions of this
Agreement. The terms of the Original Agreement (to the extent those terms have not
been superseded or amended by the Stipulation of Amendment) and of the Stipulation of
Amendment that are not expressly revised or amended by the provisions of this
Agreement shall be fully applicable to the terms hereof. The respective parties hereto
hereby represent that this Agreement has been duly authorized and, upon execution by
the signatories below, will constitute a valid and binding contractual obligation,

•

enforceable in accordance with its terms, of each of the parties hereto .

-2-

·3.

Appendix A·to the Sfijmiatiori of Amendment is hereby perinaneiitly

amended nunc pro tunc by deleting it in its entirety and replacing it with new Appendix A
in the form attached as Exhibit A hereto.
4.

The Settling Defendants shall, on or before June 11, 2001, severally

transfer to the account designated by the wire instructions set forth in Exhibit B hereto
the aggregate amount of $68,903,565 (the "Total Payment Amount") pursuant to the
terms hereof The Total Payment Amount shall be allocated among and severally paid by
the Settling Defendants as follows: Philip Morris Incorporated: $41,571,661; Lorillard
Tobacco Company: $27,331,904. Included in calculating the Total Payment Amount are
the following amounts: (A) an amount reflecting the resolution of the NOP Issue with
respect to Applicable Year 1999 and Applicable Year 2000 equal to $81,518,872 (the
•

"NOP Issue Amount") (which includes the Lorillard Investment Income Amount
described in paragraph 5 of this Agreement); and (B) certain credits due to Philip Morris
Incorporated and Lorillard Tobacco Company. The parties hereto agree that payment of
the NOP Issue Amount (as included within the calculation of, and paid as an element of,
the Total Payment Amount) pursuant to this Agreement constitutes timely payment under
subparagraph (B)(ii) of Appendix A to the Stipulation of Amendment (as amended
hereby) with respect to Applicable Year 1999 and Applicable Year 2000. The following
amounts shall be credited against the respective payments due to the State of Florida
pursuant to the Stipulation of Amendment on December 31,2001 from R. J. Reynolds
. Tobacco Company and Brown and Williamson Tobacco Corporation as follows: R. J.
Reynolds Tobacco Company: $2,989,21 0; Brown and Williamson Tobacco Corporation:
•

$2,645,678.
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5.

The parties hereto finally and irrevocably agree that calculation of "net

operating profits" as that term is used in Appendix A to the Stipulation of Amendment
(as amended hereby) shall exclude investment income from "net operating profits" for
both 1997 and for the Applicable Year. The parties absolutely and unconditionally
release and forever discharge any Claim or argument that calculation of "net operating
profits" as that term is used in Appendix A to the Stipulation of Amendment (as amended
hereby), should or does include investment income in "net operating profits" for either
1997 or for the Applicable Year. Notwithstanding the agreement stated in the preceding
two sentences, the parties understand and agree that included in the Total Payment
Amount is an amount equal to $1,836,356 (the "Lorillard Investment Income Amount")
representing the total additional amount that would be due to the State of Florida pursuant
•

to subparagraph (B)(ii) of Appendix A to the Stipulation of Amendment (as amended
hereby) with respect to Applicable Year 1999 and Applicable Year 2000 if Lorillard
Tobacco Company's investment income for those years and for 1997 were to be included
in the calculation of"net operating profits" instead of (as provided in subparagraph
(B)(ii) of Appendix A) excluded from such calculation.
6.

The parties hereto agree that they will use their best efforts and cooperate

with each other to cause this Agreement to become and remain fully effective, to obtain
all necessary approvals, consents and authorizations, if any, and to execute all documents
and to take such other action as may be appropriate in connection herewith. Consistent
with the foregoing, the parties hereto agree that they will not directly or indirectly assist
or encourage any challenge to this Agreement by any person, will oppose any such
•

challenge, and will support the integrity and enforcement ofthe terms of this Agreement.
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•

This Agreement is not intended to be and shall not in any event be argued, construed or
deemed to be, or represented or caused to be represented as, an admission or concession
as to the accuracy ofthe amount of Base Volume or Actual Volume. The terms of this
Agreement are nonseverable, and the terms of Appendix A to the Stipulation of
Amendment (as amended hereby) shall be deemed to be material for purposes of
paragraph 25 of the Stipulation of Amendment (or any similar provision of any
subsequent amendment to the Stipulation of Amendment).
IN WITNESS WHEREOF, the .parties, through' their fully authorized
representatives, have agreed to this Agreement of Amendment to Settlement Agreement
as of this I st day of June, 2 00 1.

•

STATE OF FLORIDA, acting by
and through Jeb Bush, its duly
elected and authorized Governor,
and Robert A Butterworth, its duly
elected and authorized Attorney
General

By:
~~-------------------------------

Robert A. Butterworth
Attorney General

•
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Jun 8 '01

•

11:40

P.03

This Agreement is not intended to be and shall not in any event be argued, construed or
de~med

to be, or represented or caused to be represented as, an admission or concession

as to the accuracy of the amount of Base Volume or Actual Volume. The terms of this
Agreement are nonseverable, and the tenns of Appendix A to the Stipulation

or

Amendment (as amended hereby) shall be deemed to be material for purposes of
paragraph 25 of the Stipulation of Amendment (or any similar proYision of any
subsequent amendment to the Stipulation of Amendment).
IN WITNESS WHEREOF, the parties, through their fully authorized
representatives, have agreed to this Agreement of Amendment to Settlement Agreement
as of this 1st day ofJune, 2001 .

•

STATE OF FLORIDA, acting by
a.nd through Jeb Bush, its duly
elected and authorized Govemor,
and Robert A. Buttervvorth, its duly
elected and authorized Attorney
General

By:

---------------------------------Jeb Bush

Robert A. Butterworth
Attorney General

•
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PHILIP MORRIS
INCORPORATED

Byg&
eyer G. Koplow
Counsel

By:

--------------------------------Denise F. Keane
Senior Vice President and
General Counsel

R.J. REYNOLDS TOBACCO
COMPANY

I

By:. _ _ _ _ _ _ _ _ _ _ _ _ _ __
D. Scott Wise
Counsel

By: _____________________
Charles A. Blixt
Executive Vice President and
General Counsel

I
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•

PHILIP MORRIS
IN CORPORA TED

By:

~~--~~~---------------------

Meyer G. Koplow
Counsel

By~
Denise F. Kea
Senior Vice President and
General Counsel

R.J. REYNOLDS TOBACCO
COMPANY

•

By:

--------------------------------D. Scott Wise
Counsel

By:

--~~----~---------------------

Charles A. Blixt
Executive Vice President and
General Counsel

•
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PHILIP .MORRIS
IN CORPORA TED

By:

--------------------------------Meyer G. Koplow
Counsel

By:

--------------------------------Denise F. Keane
Senior Vice President and
General Counsel

R.J. REYNOLDS TOBACCO
COMPANY

I

By

v.~~

D.S~WiS
Counsel

By:

~~------~---------------------

Charles A. Blixt
Executive Vice President and
General Counsel

I
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PHILIP MORRIS
IN CORPORATED

By: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Meyer G. Koplow
Counsel

By: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Denise F. Keane
Senior Vice President and
General Counsel

R.J. REYNOLDS TOBACCO
COMPANY

•

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D. Scott Wise
Counsel

By:~tl·$1=
Executive Vice President and
General Counsel

•
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•

BROWN & WILLIAMSON
TOBACC CORPORATION

By:

~~~------------------------

Stephen R. Patton
Counsel

By: _____________________________
F. Anthony Burke
Vice President and General
Counsel

LORILLARD TOBACCO
COMPANY

•

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Ronald Milstein
Vice President and General
Counsel

•
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BROWN & WILLIAMSON
TOBACCO CORPORATION

t

By:

------------------------------Stephen R. Patton
Counsel

Bf:;i!R?c41LL~

F. Anthony Burke
Vice President and General
Counsel

LORlLLARD TOBACCO
COMPANY

I

By:

------------------------------Ronald Milstein
Vice President and General
Counsel

'
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BROWN & WILLIAMSON
TOBACCO CORPORATION

By:

-------------------------------Stephen R. Patton
Counsel

By:

~------------------------------

F. Anthony Burke
Vice President and General
Counsel

LORILLARD TOBACCO
COMPANY

By:~~=

•

Ronald Milstein
Vice President and General
Counsel

I
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.•

I

APPENDIX A
FORMULA FOR CALCULATING VOLUME ADJUSTMENTS
Any payment that by the terms of the Stipulation of Amendment is to be adjusted
pursuant to this Appendix (the "Applicable Base Payment") shall be adjusted pursuant to this
Appendix in the following manner:
(A)
in the event the aggregate number of Cigarettes shipped for domestic
consumption by the Settling Defendants in the Applicable Year (as defined
hereinbelow) (the "Actual Volume") is greater than the aggregate number of
Cigarettes shipped for domestic consumption by the Settling Defendants in 1997 (the
"Base Volume"), the Applicable Base Payment shall be multiplied by the ratio ofthe
Actual Volume to the Base Volume;
(B)

in the event the Actual Volume is less than the Base Volume,
(i)
the Applicable Base Payment shall be reduced by subtracting
from it the amount equal to such Applicable Base Payment multiplied
both by 0.98 and by the result of (I) 1 (one) minus (2) the ratio ofthe
Actual Volume to the Base Volume; and

if a reduction of the Applicable Base Payment results from the
(ii)
application of subparagraph (B)(i) of this Appendix, but the Settling
Defendants' aggregate net operating profits from domestic sales of
Cigarettes for the Applicable Year (the "Actual Net Operating Profit")
is greater than the Settling Defendants' aggregate net operating profits
from domestic sales of Cigarettes in 1997 (the "Base Net Operating
Profit") (such Base Net Operating Profit being adjusted upward by the
greater of the rate of 3% per annum or the actual total percent change
in the Consumer Price Index, in either instance for the period between
January 1, 1998 and the date on which the payment at issue is made),
then the amount by which the Applicable Base Payment is reduced by
the application of subparagraph (B)(i) shall be reduced (but not below
zero) by 5.5% of25% of such increase in such profits. For purposes of
this Appendix, the term "net operating profits" shall mean: (1)
operating income before goodwill amortization, trademark
amortization, minority interest, net interest expense, non-operating
income and expense, general corporate expenses and income taxes,
and excluding extraordinary items and the cumulative effect of
changes in method of accounting; but (notwithstanding any of the
foregoing) not excluding charges or expenses incurred or accrued in
connection with any settlement of a tobacco and health case
(including, but not limited to, "up-front" settlement payments),
restructuring charges, restructuring related charges, discontinued

I

I

operations-and casualty fosses; (all as reported to the United States .
Securities and Exchange Commission ("SEC") for the Applicable Year
(either independently by the Settling Defendant or as part of
consolidated financial statements reported to the SEC by an affiliate of
such Settling Defendant) or, in the case of a Settling Defendant that
does not report such information to the SEC, as reported in financial
statements prepared in accordance with U.S. generally accepted
accounting principles and audited by a nationally recognized
accounting firm); minus (2) the amount determined by clause (1)
above multiplied by a percentage equal to the sum of (a) the maximum
marginal federal corporate income tax rate (such rate being 35% as of
May 1, 2001) in effect on December 31 of the Applicable Year, plus
(b) 4.472 percentage points. Notwithstanding the foregoing, the
Settling Defendants' aggregate total amount of restructuring charges,
restructuring related charges and discontinued operations included for
purposes of clause (1) of the preceding sentence shall not in any
Applicable Year exceed the Annual Restructuring Cap (as defined and
provided in paragraph (D) below). Applying the foregoing definition,
the Settling Defendants' aggregate net operating profits from domestic
sales of Cigarettes in 1997 were $3,115,100,000. The determination of
the Settling Defendants' aggregate net operating profits from domestic
sales of Cigarettes shall be derived using the same methodology as
was employed in deriving such Settling Defendants' aggregate net
operating profits from domestic sales of Cigarettes in 1997. Any
increase in an Applicable Base Payment pursuant to this subparagraph
(B)(ii) shall be payable within 120 days after the date that the payment
at issue was required to be made.
(C)
"Applicable Year" means (i) with respect to the payments made pursuant to
paragraph 7 of the Stipulation of Amendment, the calendar year ending on the date on
which the payment at issue is due, regardless of when such payment is made; and (ii)
with respect to all other payments made pursuant to this Stipulation of Amendment,
the calendar year immediately preceding the year in which the payment at issue is
due, regardless of when such payment is made.
(D)
The Settling Defendants' aggregate total amount of restructuring charges,
restructuring related charges and discontinued operations (collectively, "Restructuring
Charges") that shall be included for purposes of subparagraph (B )(ii) of this
Appendix shall be determin{(d as follows:

I

(i)
for calculations with respect to Applicable Year 1999 and
Applicable Year 2000, the amount of the Annual Restructuring Cap
shall equal $200 million; for calculations with respect to Applicable
Year 2001 and each Applicable Year thereafter, the amount of the
Annual Restructuring Cap shall be adjusted upward from $200 million
by the actual total percent change in the Consumer Price Index for the
- 2-

I

period between January 1, 2001 and December 31 ofthe Applicable
Year;
(ii)
in no event shall the Settling Defendants' aggregate total
amount of Restructuring Charges included in calculating net operating
profits for any Applicable Year pursuant to subparagraph (B)(ii) of this
Appendix exceed the Annual Restructuring Cap for such Applicable
Year;
(iii)
if the Settling Defendants' aggregate total amount of
Restructuring Charges actually accrued with respect to any Applicable
Year exceeds the Annual Restructuring Cap for such Applicable Year,
the amount of such actually accrued Restructuring Charges in excess
of such Annual Restructuring Cap ("Excess Restructuring Charges")
shall be excluded from calculating net operating profits for such
Applicable Year (but such Excess Restructuring Charges may be
included in calculating net operating profits for the two Applicable
Years immediately following such Applicable Year, as provided
below);

I

•

(iv)
ifthe Settling Defendants' aggregate total amount of
Restructuring Charges actually accrued with respect to any Applicable
Year is less than the Annual Restructuring Cap for such Applicable
Year, then, in addition to such Restructuring Charges actually accrued
with respect to such Applicable Year (if any), the calculation of net
operating profits for such Applicable Year pursuant to subparagraph
(B)(ii) of this Appendix shall include (subject to subparagraph (D)(ii)
hereof) a part (or all) of the Excess Restructuring Charges (if any)
actually accrued by the Settling Defendants with respect to the two
Applicable Years immediately preceding such Applicable Year,
determined as follows:
(a)
first, the Excess Restructuring Charges actually accrued
by the Settling Defendants with respect to the earlier of such
two preceding Applicabie Years (and not previously included
in calculating net operating profits for the later of such two
preceding Applicable Years) (if any) shall be so included;
provided that, if all Excess Restructuring Charges actually
accrued with respect to such earlier Applicable Year cannot be
so included without violating subparagraph (D)(ii) hereof, then
only that part of such Excess Restructuring Charges that may
be so included without violating subparagraph (D)(ii) hereof
shall be included (with the remainder of Excess Restructuring
Charges actually accrued with respect to such earlier

-3 -
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Applicable Year being permanently excluded from calculating
net operating profits for any other Applicable Year);
(b)
second, if all of the Excess Restructuring Charges
described in the preceding subparagraph (a) can be so included
in calculating net operating profits without violating
subparagraph (D )(ii) hereof (or if no such Excess Restructuring
Charges exist), then the Excess Restructuring Charges actually
accrued by the Settling Defendants with respect to the later of
such two preceding Applicable Years (if any) shall also be so
included in calculating net operating profits for such
Applicable Year; provided that, if all Excess Restructuring
Charges actually accrued with respect to such later Applicable
Year cannot be so included without violating subparagraph
(D)(ii) hereof, then only that part of such Excess Restructuring
Charges that may be so included without violating
subparagraph (D)(ii) hereof shall be included (with the
remainder of Excess Restructuring Charges actually accrued
with respect to such later Applicable Year subject to inclusion
in calculating net operating profits for the immediately
following Applicable Year, as provided in subparagraph (iv)(a)
hereof) .

•
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This ASSET PURCHASE AGREEMENT, dated July 15, 2014, is made among REYNOLDS AMERICAN INC., a
North Carolina corporation (“RAI”), LIGNUM2, L.L.C., a Texas limited liability company and wholly owned subsidiary of
Imperial (the “Acquiror”), and, for purposes of Section 6.05 and ARTICLE XII, and as guarantor (pursuant to Section 6.24) of
certain obligations of the Acquiror, IMPERIAL TOBACCO GROUP PLC, a public limited company incorporated under the
laws of England and Wales (“Imperial”). (RAI, the Acquiror, and solely for purposes of Sections 6.05 and 6.24 and ARTICLE
XII, Imperial are each referred to herein as a “Party” and, collectively, as the “Parties”.)
PRELIMINARY STATEMENTS
A. RAI holds, directly or indirectly, all of the outstanding shares of, or ownership interests in, the entities identified as
asset sellers or transferors of Liabilities set forth in Section 1.01 of the Disclosure Schedule (such entities, the “RAI Asset
Owners”, and together with RAI, the “RAI Parties”).
B. Lorillard, Inc., a Delaware corporation (“Lorillard”), holds, directly or indirectly, all of the outstanding shares of, or
ownership interests in, the entities identified as Lorillard asset owners set forth in Section 1.01 of the Disclosure Schedule
(such entities collectively, with Lorillard, the “Lorillard Asset Owners”). Each of the RAI Parties and the Lorillard Asset
Owners are each referred to herein as a “Seller” and, collectively, as the “Sellers”.
C. Pursuant to the Agreement and Plan of Merger, dated as of July 15, 2014, among RAI, Lorillard and Lantern
Acquisition Co. (the “Merger Agreement”), Lantern Acquisition Co. has agreed, upon the terms and subject to the conditions
set forth in the Merger Agreement, to merge with and into Lorillard, with Lorillard as the surviving corporation, such that
RAI would, following the Effective Time of the Merger, own 100% of the outstanding capital stock of Lorillard and, through
Lorillard, the other Lorillard Asset Owners (such transaction, the “Merger”).
D. The RAI Asset Owners are, as of the date of this Agreement, collectively engaged in, among other things, the
business of the development, design, manufacture, packaging, labeling, production, delivery, sale, resale, distribution,
marketing and promotion of certain tobacco cigarette brands known as Winston, KOOL and Salem (collectively, the “RAI
Brands”). The Lorillard Asset Owners are, as of the date of this Agreement, collectively engaged in, among other things, the
business of the development, design, manufacture, packaging, labeling, production, delivery, sale, resale, distribution,
marketing and promotion of a tobacco cigarette brand known as Maverick, an “evapor” brand known as blu (including
SkyCig) (collectively, the “Lorillard Brands”) and other tobacco cigarette brands (the business of the Lorillard Brands and
such other tobacco cigarette brands, the “Lorillard Business”).
E. Subject to the consummation of the Merger, RAI wishes to sell, and to cause the RAI Asset Owners (and, after
consummation of the Merger, cause the Lorillard Asset Owners) to sell, to the Acquiror, and the Acquiror wishes to purchase
from the RAI Asset Owners and Lorillard Asset Owners, (a) certain of the assets of the RAI Asset Owners and the
1
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Lorillard Asset Owners relating to the Acquired Tobacco Cigarette Brands, (b) all of the assets of the Lorillard Asset Owners
used or held for use primarily in, or arising, directly or indirectly, primarily out of the operation or conduct of, the Lorillard
Business (it being understood that certain of such assets will be transferred to the Acquiror by the Lorillard Asset Owners
prior to the Effective Time of the Merger pursuant to the Lorillard Transfer Agreement), other than the Excluded Assets,
including those Excluded Assets related to the Retained Lorillard Brands, (c) certain of the assets of the RAI Asset Owners
used or held for use primarily in, or arising, directly or indirectly, primarily out of the operation or conduct of, the PR
Business, and (d) certain other specified assets of the RAI Asset Owners and Lorillard Asset Owners, in each case, upon the
terms and subject to the conditions set forth in this Agreement. In addition, the Acquiror wishes to assume, and RAI wishes
to have the Acquiror assume, certain liabilities of the RAI Asset Owners and Lorillard Asset Owners relating to the Acquired
Tobacco Cigarette Brands, the Lorillard Business, the PR Business and the other Transferred Assets (defined in
Section 2.01(a)), in each case, upon the terms and subject to the conditions set forth in this Agreement (and, in the case of
certain of the Transferred Assets transferred by the relevant Lorillard Asset Owners, the Lorillard Transfer Agreement).
Except as set forth in Recital H below, the sale and purchase referred to above shall take place at the Closing (as defined in
Section 2.03), which is expected to occur immediately after the Effective Time of the Merger.
F. The board of directors of Imperial (the “Imperial Board”) has unanimously (a) determined that the transactions
contemplated by this Agreement will promote the success of Imperial, (b) adopted resolutions approving this Agreement and
the transactions contemplated by this Agreement and (c) resolved to recommend, subject to Section 6.05, that the
shareholders of Imperial approve the transactions contemplated by this Agreement.
G. (a) Prior to the Closing, one or more Affiliates of RAI and the Acquiror, or one or more Affiliates of the Acquiror,
will execute and deliver the transitional services agreement (the “TSA”) on terms mutually agreeable to RAI and the
Acquiror, which terms will be consistent with the terms set out in Exhibit B, and (b) on the date of this Agreement, RAI and
the Acquiror executed and delivered the route to market agreement in the form attached hereto as Exhibit C (the “Route to
Market Agreement”).
H. In connection with the execution of this Agreement and the Merger Agreement, and in furtherance of the
transactions contemplated hereby and thereby, the Acquiror and Lorillard have entered into an asset transfer agreement in the
form attached hereto as Exhibit I (the “Lorillard Transfer Agreement”) pursuant to which the relevant Lorillard Asset Owners
will transfer and assign to the Acquiror or one or more of its designated Affiliates, and the Acquiror or one or more of its
designated Affiliates will acquire and assume from the relevant Lorillard Asset Owners, certain of the assets and liabilities of
such Lorillard Asset Owners relating to the Lorillard Business, in each case, as specified in and upon the terms and subject to
the conditions set forth in the Lorillard Transfer Agreement. The consideration for the assets transferred and liabilities
assumed under the Lorillard Transfer Agreement shall be paid hereunder to RAI or its designee as a specifically allocated part
of the Purchase Price (the “Lorillard Transfer Payment”). The transfer of the assets, payment of the Lorillard Transfer Payment
and the assumption of liabilities under the Lorillard Transfer Agreement shall take place at a closing (the “Lorillard Transfer
Closing”) that shall be held immediately prior to the Effective Time of the Merger in accordance with, and subject to, the
terms and conditions of the Lorillard Transfer Agreement.
2
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I. Each member of the Imperial Board has advised the Acquiror that he or she intends to vote all of his or her ordinary
shares of Imperial held by him or her in favor of the Imperial Shareholder Resolution.
NOW, THEREFORE, in consideration for the premises and mutual covenants, representations, warranties and
agreements hereinafter set forth, the Parties agree as follows:
ARTICLE I
DEFINITIONS
Section 1.01. Certain Defined Terms. Capitalized terms used in this Agreement shall have the meanings specified in
Exhibit A to, or elsewhere in, this Agreement.
ARTICLE II
PURCHASE AND SALE
Section 2.01. Purchase and Sale of the Assets.
(a) Transferred Assets. Upon the terms and subject to the conditions set forth in this Agreement, (1) RAI shall, and shall
cause the other Sellers to, and (2) pursuant to the Lorillard Transfer Agreement with respect to certain assets of the Lorillard
Asset Owners, Lorillard shall, and shall cause the Lorillard Asset Owners to, sell, convey, assign, transfer and deliver to the
Acquiror (or one or more of its designated Affiliates, including, in the case of the blu Brand Intellectual Property, Dutch
IPCo), at the Closing or the Lorillard Transfer Closing, as the case may be, free and clear of all Liens, except for Permitted
Liens, and the Acquiror (or one or more of its designated Affiliates, including, in the case of the blu Brand Intellectual
Property, Dutch IPCo) shall purchase, acquire and accept from RAI or the other Sellers at the Closing or the Lorillard Transfer
Closing, as the case may be, all of the Sellers’ right, title and interest in and to (x) other than Excluded Assets and the
Retained Lorillard Brands, all of the assets, properties and rights used or held for use primarily in, or arising, directly or
indirectly, primarily out of the operation or conduct of the PR Business or the Lorillard Business, and (y) all of the following
assets, properties and rights ((x) and (y) collectively, the “Transferred Assets”):
(i) (A) the owned real property listed in Section 2.01(a)(i)(A) of the Disclosure Schedule (the “Transferred Owned
Property”), together with all improvements and fixtures and all appurtenances thereto and rights in respect thereof, and
(B) all interests, rights and benefits under the leases and other agreements relating to the leased real property listed in
Section 2.01(a)(i)(B) of the Disclosure Schedule (collectively, the “Transferred Leased Property”);
3
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(ii)
(A) all raw materials, workinprocess, finished goods and products, supplies, packaging, packaging materials,
parts and other inventories used or held for use primarily in, or arising, directly or indirectly, primarily out of the
operation or conduct of, the business of the blu Brand, wherever located, including any such being held on
consignment, bailment, or other arrangement (collectively, the “blu Brand Inventory”);
(B) all finished goods inventories related to the RAI Brands, wherever located, including any such being held
on consignment, bailment or other arrangement (collectively, the “RAI Brands Finished Goods”);
(C) all finished goods inventories related to the Maverick Brand, wherever located, including any such being
held on consignment, bailment or other arrangement (collectively, the “Maverick Brand Finished Goods”);
(D) (1) a portion of the tobacco leaf inventory and reconstituted tobacco sheets of the Lorillard Asset Owners
equal to the Maverick Brand MSAI Percentage and (2) all other raw materials, workinprocess, supplies,
packaging and packaging materials (including all branded packaging and packaging materials), and other
inventories of the Lorillard Asset Owners, wherever located ((1) and (2) collectively, the “Lorillard Raw Materials
Inventory”); and
(E) title to a portion of the RJRT Tobacco Inventory equal to the RAI Brands MSAI Percentage (collectively,
the “RAI Leaf”); provided that possession of all such RAI Leaf will remain with RAI or one of its Affiliates and the
risk of loss with respect to such RAI Leaf will remain with RAI or one of its Affiliates, as applicable, until such
time as it is delivered to the Acquiror or one of its Affiliates under the Reciprocal Manufacturing Agreement (blu
Brand Inventory, RAI Brands Finished Goods, Maverick Brand Finished Goods, Lorillard Raw Materials
Inventory and RAI Leaf collectively, “Inventory”); (and the Parties shall work together in good faith to correctly
identify the RJRT Tobacco Inventory and to differentiate it from inventory held at the same sites which is not
referable to RJRT US domestic and Puerto Rico cigarette production (other than any such inventory related to sales
to Santa Fe Natural Tobacco Company, Inc.), including for example tobacco leaf inventory, reconstituted tobacco
sheets, workinprogress and tobacco byproducts (excluding tobacco virgin stems and virgin tobacco scrap) for
use for contract manufacture for third parties or for use by other RAI Affiliates);
(iii) all rights under:
(A) all Contracts used primarily in, or arising, directly or indirectly, primarily out of the operation or conduct
of, the blu Brand Business, including those listed in Section 2.01(a)(iii)(A) of the Disclosure Schedule,
4
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(B) all Contracts used primarily in, or arising, directly or indirectly, primarily out of the operation or conduct
of, the PR Business, including those listed in Section 2.01(a)(iii)(B) of the Disclosure Schedule,
(C) all raw materials Contracts and Contracts (other than distribution, sales or agency Contracts), in each case,
related to the operation of the Transferred Real Property owned or leased as of the date of this Agreement by a
Lorillard Asset Owner, including those listed in Section 2.01(a)(iii)(C) of the Disclosure Schedule,
(D) all Intellectual Property licenses from or to third parties used exclusively in, or arising, directly or
indirectly, exclusively out of the operation or conduct of, the PR Business or the blu Brand Business, or otherwise
exclusively related to an Acquired Tobacco Cigarette Brand and all material Intellectual Property licenses from or
to third parties used primarily in, or arising, directly or indirectly, primarily out of the operation or conduct of, the
PR Business or the blu Brand Business, or otherwise primarily related to an Acquired Tobacco Cigarette Brand,
including those listed in Section 2.01(a)(iii)(D) of the Disclosure Schedule, and
(E) the Contracts listed in Section 2.01(a)(iii)(E) of the Disclosure Schedule (all such Contracts referred to in
clauses (A), (B), (C), (D) and (E) collectively, the “Assumed Contracts”);
(iv) all credits, prepaid expenses, deferred charges, advanced payments, security deposits and prepaid items to the
extent used primarily in, or arising, directly or indirectly, primarily out of the operation or conduct of, the blu Brand
Business or the PR Business or otherwise related primarily to the Transferred Owned Property or the Transferred Leased
Property;
(v) all claims, causes of action, defenses and rights of offset or counterclaim against third parties relating to any
Transferred Asset or any Assumed Liability, including unliquidated rights under manufacturers’ or vendors’ warranties,
except for claims for refunds of any Taxes paid prior to the Closing Date;
(vi) all benefits and credits under the State Settlements in respect of the Acquired Brands that relate to the period
after the Closing Date;
(vii) all Lorillard Brands Intellectual Property and RAI Brands Intellectual Property;
(viii) to the extent transferable under applicable Law (with or without consent of a third party), all qualifications,
registrations, filings (including Substantial Equivalence Reports), privileges, franchises, licenses, permits,
Environmental Permits, variances, approvals, certifications, listings or authorizations from, with or to any Governmental
Authority (“Permits”) that (A) are used primarily in, or obtained primarily for, directly or indirectly, the operation or
conduct of, the Lorillard Business (other than those related primarily to the Retained Lorillard Brands) or the PR
Business, or for the
5
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distribution, sale or marketing of the Acquired Brands or (B) are otherwise required in order for the Acquiror to comply
with its obligations under the Reciprocal Manufacturing Agreement;
(ix) all books, records, files, papers and other works of authorship in any media, including hard copy or computer
format, including books of account, ledgers, financial and accounting records, files, invoices, design, manufacture and
materials information, scientific studies, other tangible embodiments of Intellectual Property, sales and promotional
literature, manuals and data, sales and purchase correspondence, customer lists, lists of suppliers, personnel and
employment records and records of State Settlement calculations, payments, disputes and communications, recordings,
graphs, drawings, reports, analyses, writings and materials (the “Books and Records”), and in each case that are (A) used
primarily in, or prepared, directly or indirectly, primarily for the operation or conduct of, the blu Brand Business or the
PR Business or (B) primarily related to any Transferred Assets, in the case of (A) and (B) other than (x) any Books and
Records that primarily relate to the Retained Lorillard Brands or other tobacco cigarette brands or evapor brands other
than the Acquired Brands, (y) any Books and Records that the Sellers are required by Law to retain (in the case of
(x) and (y), copies of which, to the extent permitted by Law, will be given or made available to the Acquiror) and
(z) personnel and employment records for employees and former employees of the Sellers who are not Transferred
Employees;
(x) (A) except for the Lorillard Equipment, all furniture, furnishings, fixtures, equipment, machinery, vehicles,
tools, apparatus, office equipment, IT Systems, models, molds/tooling equipment replacement, spare parts and supplies
and other tangible personal property (“Equipment”) located at the Transferred Real Property, and (B) the Equipment set
forth on Section 2.01(a)(x) of the Disclosure Schedule;
(xi) all tangible personal property used primarily in the operation of the Lorillard Business or used solely by
Proposed Transferred Employees;
(xii) all goodwill in respect of, or arising, directly or indirectly, primarily (A) out of the sale and marketing of the
Acquired Brands, or (B) out of the operation or conduct of, the blu Brand Business or the PR Business;
(xiii) all rights and claims under any and all warranties, indemnities and similar rights extended by suppliers,
vendors, contractors, manufacturers and licensors, and all claims, defenses, causes of action, rights of recovery, rights of
set off, and rights of recoupment in respect of, or arising, directly or indirectly, primarily out of the operation or conduct
of, the Lorillard Business (other than any such rights or claims related to Excluded Assets) or the PR Business (other
than in each case any claims against RAI or any of its Affiliates); provided, however, that nothing in this
Section 2.01(a)(xiii) shall limit any claims, defenses, causes of action, rights of recovery, rights of set off or rights of
recoupment of the Acquiror or any Acquiror Indemnified Party under any Transaction Agreement or relating to the
purchase and sale of goods and services in the ordinary course of business;
6
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(xiv) all insurance benefits, including rights and proceeds received or receivable under any insurance policy
written prior to the Closing Date (A) in connection with the Transferred Assets or in connection with, directly or
indirectly, the operation or conduct of, the Lorillard Business (other than any such rights or claims related to Excluded
Assets) or the PR Business, including in connection with the damage or complete destruction of any of the Transferred
Assets (other than Inventory) prior to the Closing that would have been included in the Transferred Assets (other than
Inventory) but for such damage or complete destruction following the date of this Agreement, and (B) subject to
Section 6.06, in connection with any Assumed Liability;
(xv) all the employee benefit plans, programs, arrangements and agreements and policies, and any trusts and other
assets related thereto, as expressly provided in Exhibit D;
(xvi) other than with respect to sales of finished goods and inventory in the ordinary course of business consistent
with past practice, all proceeds (net of expenses incurred in connection with the sale, transfer or settlement) resulting
from (A) any sales or transfers from and after the date of this Agreement through the Closing Date of any asset that
would have been included in the Transferred Assets but for such sale or transfer or (B) any settlement from and after the
date of this Agreement through the Closing Date of any claims or other causes of action that would have been included
in the Transferred Assets but for such settlement;
(xvii) all Software used primarily in or arising, directly or indirectly, primarily out of the operation or conduct of,
the Lorillard Business or the PR Business and all rights under licenses thereto; and
(xviii) the right to receive any funds released from escrow in relation to the blu Brand.
(b) Excluded Assets. Notwithstanding any other provision of this Agreement, except for the Transferred Assets, all other
assets, properties or rights, wherever located, whether real, personal or mixed, tangible or intangible, Contracts and claims of
the Sellers and their Affiliates (such assets, properties, rights, Contracts and claims, the “Excluded Assets”) shall be retained
by the Sellers and their Affiliates, and shall be excluded from the Transferred Assets, including, without limitation:
(i) the Retained Lorillard Brands and any other tobacco cigarette brands or evapor brands other than the Acquired
Brands and any Contracts used primarily in, or arising, directly or indirectly, primarily out of the operation or conduct
of the Retained Lorillard Brands or such other brands;
(ii) (A) any cash and cash equivalents, bank accounts and securities of the Sellers, other than any cash or cash
equivalents held in escrow by a Lorillard Asset Owner in respect of the acquisition of the blu Brand or any rights to any
such cash or cash equivalents held by another Person in respect of the acquisition of the blu Brand and (B) any accounts
receivable and other current assets of the Sellers, other than accounts receivable related exclusively to the blu Brand
Business or the Maverick Brand;
7
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(iii) subject to Section 2.01(a)(xiv) and Section 6.06, all policies of insurance and interests in insurance pools and
programs;
(iv) all claims, causes of action, defenses and rights of offset or counterclaim against third parties relating to any
Excluded Asset or any Excluded Liability, as well as any books, records and privileged information related thereto, and
all refunds of Taxes paid prior to the Closing or with respect to any PreClosing Tax Period;
(v) all benefits and credits under the State Settlements in respect of the Acquired Brands that relate to the period
ending on the Closing Date;
(vi) all Seller Intellectual Property;
(vii) all goodwill in respect of, or arising, directly or indirectly, primarily out of the sale and marketing of the
Retained Lorillard Brands;
(viii) the Equipment set forth on Section 2.01(b)(viii) of the Disclosure Schedule (such equipment, the “Lorillard
Equipment”);
(ix) subject to Section 2.01(a)(iii)(A), (A) all distribution, wholesale, sales and agency Contracts to which a
Lorillard Asset Owner is a party and (B) all Contracts related exclusively to the operation of the Retained Lorillard
Brands;
(x) all rights and claims under any and all warranties, indemnities and similar rights extended by suppliers,
vendors, contractors, manufacturers and licensors, and all claims, defenses, causes of action, rights of recovery, rights of
set off, and rights of recoupment in respect of, or arising, directly or indirectly, primarily out of the operation or conduct
of, the business of the Retained Lorillard Brands;
(xi) all employee benefit plans, programs, arrangements and agreements and policies, and any trusts and other
assets related thereto, except as expressly provided in Exhibit D;
(xii)
(A) except for blu Brand Inventory and Maverick Brand Finished Goods, all finished goods inventories of the
Lorillard Asset Owners, wherever located, including any such being held on consignment, bailment or other
arrangement; and
(B) except for tobacco leaf and reconstituted tobacco sheets included in the Lorillard Raw Materials
Inventory, title to all tobacco leaf and reconstituted tobacco sheets of the Lorillard Asset Owners, wherever located
(collectively, the “Lorillard Leaf”); provided that possession of all such Lorillard Leaf will transfer to the Acquiror
or one of its Affiliates at the Closing and the
8
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risk of loss with respect to such Lorillard Leaf will remain with the Acquiror or one of its Affiliates, as applicable,
until such time as it is delivered to RAI or one of its Affiliates under the Reciprocal Manufacturing Agreement;
(xiii) copies of all Substantial Equivalence Reports related to the Acquired Brands;
(xiv) all Permits that are (A) used primarily in, or obtained primarily for, directly or indirectly, the operation or
conduct of the Retained Lorillard Brands or (B) are otherwise required in order for RAI to comply with its obligations
under the Reciprocal Manufacturing Agreement;
(xv) the corporate records, including governing documents, minute books and membership interest books, of the
Sellers, and, subject to Section 2.01(a)(ix), all Books and Records of RAI and its Affiliates, including all sales and
promotional literature, manuals and data, sales and purchase correspondence, customer lists and lists of suppliers related
to the Retained Lorillard Brands; and
(xvi) all Software used primarily in or arising, directly or indirectly, primarily out of the operation or conduct of,
the business relating to the Retained Lorillard Brands and all rights under licenses thereto.
(c) Assumed Liabilities. Upon the terms and subject to the conditions set forth in this Agreement (including
Section 2.01(d)), the Acquiror hereby agrees, effective as of the Closing or the Lorillard Transfer Closing, as the case may be,
to assume and thereafter to pay, discharge and perform in accordance with their terms only the following Liabilities of the
Sellers, and no other Liabilities of the Sellers or any other Person or any other Liabilities whatsoever (the “Assumed
Liabilities”):
(i) all Liabilities arising (A) under any of the Assumed Contracts (other than the Assumed CBAs and the Assumed
Contracts related to the blu Brand Business), to the extent such liabilities relate to the operation or conduct of the
Business after the Closing Date;
(ii) all Liabilities arising under the Assumed CBAs and the Assumed Contracts related to the blu Brand Business,
including all Liabilities (including “earnout” and other future payment obligations) related to the blu Brand or the blu
Brand Business;
(iii) all Liabilities to the extent arising, directly or indirectly, out of the operation or the conduct of the blu Brand
Business prior to, on or after the Closing;
(iv) all Liabilities (other than Excluded Liabilities) to the extent arising, directly or indirectly, out of the operation
or conduct of the PR Business or the use of the Transferred Assets, in each case from and after the Closing;
(v) other than Straddle Tobacco Action Liabilities, all Liabilities arising out of or in connection with any Action
to the extent relating to the development, manufacture, packaging, labeling, production, delivery, sale, resale,
distribution,
9
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marketing, promotion, use or consumption of, or exposure to, tobacco products, including smoking and healthrelated
claims, in each case, to the extent relating to the period commencing after the Closing Date and related to one or more
of the Acquired Tobacco Cigarette Brands (such Liabilities, collectively, the “Acquiror Tobacco Liabilities” and each
an “Acquiror Tobacco Liability”);
(vi) any Liability arising out of, or related to, the Transferred Employees (including Liabilities arising prior to the
Closing) and any Liability relating to the employee benefit plans, programs, arrangements and agreements and policies
and any trusts or assets related thereto, in each case that is expressly assumed by the Acquiror pursuant to Exhibit D
hereof; and
(vii) subject to the Agreed Assumption Terms, all Liabilities under the State Settlements in respect of the Acquired
Tobacco Cigarette Brands that relate to the period after the Closing Date, including (A) any recalculation or
redetermination of amounts due in respect of the Acquired Tobacco Cigarette Brands that relate to the period after the
Closing Date, and (B) all plaintiffs’ attorneys’ fees attributable to any postClosing increases in volume of sales
(determined in accordance with Section 11.08) of any of the Acquired Tobacco Cigarette Brands, but excluding, for the
avoidance of doubt, Seller Plaintiff Fees (collectively, the “Assumed Plaintiff Fees”).
(d) Excluded Liabilities. Notwithstanding any other provision of this Agreement, the Acquiror is not assuming (directly
or indirectly by merger, entity acquisition or acquisition of shares) or agreeing to pay or discharge any of the following
Liabilities, each of which shall be retained and shall be paid, performed and discharged when due by RAI or one of the other
Sellers (the “Excluded Liabilities”):
(i) all Liabilities arising out of or in connection with any Action (whether commenced before, on or after the
Closing Date) to the extent relating to the development, manufacture, packaging, labeling, production, delivery, sale,
resale, distribution, marketing, promotion, use or consumption of, or exposure to, tobacco products, including smoking
and healthrelated claims, in each case, to the extent relating to the period ending on the Closing Date and related to
one or more of the Acquired Tobacco Cigarette Brands (such Liabilities, collectively the “Seller Tobacco Liabilities”
and each a “Seller Tobacco Liability”);
(ii) any Indebtedness of RAI, Lorillard or any Affiliates of RAI or Lorillard;
(iii) (A) all Liabilities of RAI, Lorillard or any Affiliate of RAI or Lorillard in respect of any Tax for any Tax
period, and (B) all Liabilities for any Tax otherwise arising out of or relating to the Transferred Assets, the Assumed
Liabilities or the operation or conduct of RAI and Lorillard’s respective businesses for any PreClosing Tax Period, in
each case including any obligation to indemnify or otherwise assume or succeed to the Tax Liability of any other
Person;
(iv) any Liability associated with any Excluded Asset;
10
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(v) all Straddle Tobacco Action Liabilities;
(vi) all Liabilities (whether accruing before, on or after the Closing Date) to the extent arising from or relating in
any way to Environmental Laws or environmental, health or safety matters and to the conduct of the Business during
the period ending on the Closing Date, including any Liabilities arising from or relating in any way to: (A) any actual
or alleged noncompliance with Environmental Laws or Environmental Permits in connection with the Business;
(B) any actual or alleged presence or Release of or exposure to Hazardous Materials, or any other actual or alleged
environmental conditions in, on, at, under or migrating to or from (1) the Transferred Real Property on or prior to the
Closing Date or (2) any real property formerly owned, leased or occupied in connection with the Transferred Assets or
any closed, divested or discontinued businesses or operations; (C) any offsite shipment, treatment, recycling, storage, or
disposal of Hazardous Materials or other waste or materials from the Transferred Real Property or otherwise in
connection with the Business or its closed, divested or discontinued business or operations; (D) any personal injury,
property damage, natural resources or other Actions relating to any of the foregoing, but excluding any Acquiror
Tobacco Liabilities; and (E) any asbestos or asbestoscontaining materials present in, on, at, under or about any of the
Transferred Real Property;
(vii) all Liabilities arising under any of the Assumed Contracts (other than the Assumed CBAs or Assumed
Contracts related to the blu Brand Business), to the extent such Liabilities relate to the operation or conduct of the
Business during the period ending on the Closing Date;
(viii) subject to the Agreed Assumption Terms, all Liabilities (whether accruing before, on or after the Closing
Date) under the State Settlements to the extent relating to the period ending on the Closing Date, including any
recalculation or redetermination after the Closing of amounts due for the period ending on the Closing Date, and all
Liabilities (whether accruing before, on or after the Closing Date) under the State Settlements for brands other than the
Acquired Tobacco Cigarette Brands;
(ix) all Seller Plaintiff Fees;
(x) any Liability arising out of, or related to, the RAI PR Employees and the Lorillard Employees, in each case,
who are not Transferred Employees, and any Liability relating to the employee benefit plans, programs, arrangements
and agreements and policies, and any trusts or other assets related thereto, that is not expressly assumed by the Acquiror
pursuant to Exhibit D hereof;
(xi) all obligations of the Sellers under this Agreement and any other Transaction Agreement; and
(xii) all other Liabilities, whether accruing before, on or after the Closing Date, to the extent not constituting an
Assumed Liability or not arising out of the operation or conduct of the Lorillard Business, the PR Business or the
Transferred Assets following the Closing.
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Section 2.02. Assignment of Certain Transferred Assets; Update of Disclosure Schedule.
(a) Notwithstanding any other provision of this Agreement to the contrary, this Agreement shall not constitute an
agreement to assign, directly or indirectly, any Transferred Asset or any claim or right or any benefit arising thereunder or
resulting therefrom if an attempted direct or indirect assignment or transfer thereof, without the consent of a third party,
would constitute a breach, default, violation or other contravention thereof, would be ineffective with respect to any party to
an agreement concerning such Transferred Asset, claim or right or would in any way adversely affect the rights of the
Acquiror or the Sellers (as applicable) thereto or thereunder, and such consent has not been obtained on or prior to the
Closing Date. If any direct or indirect transfer or assignment by any Seller to the Acquiror or any direct or indirect acquisition
or assumption by the Acquiror of, any interest in, or liability, obligation or commitment under, any Transferred Asset, claim
or right requires the consent of a third party, then such transfer or assignment or assumption shall be made subject to such
consent being obtained. RAI will provide, within 60 days following the date of this Agreement, a list of all Transferred
Assets for which the transfer, assignment or assumption is subject to obtaining such third party consent. RAI will, and will
cause each of the other Sellers (and to the extent practicable, each of their respective Affiliates) to, use its and their
reasonable best efforts to obtain any consent necessary for the transfer or assignment of any such Transferred Asset claim,
right or benefit to the Acquiror at no cost to the Acquiror; provided, however, that nothing in this Section 2.02 will be
deemed to require RAI or any of the other Sellers or any of their Affiliates to make any payments or agree to amend or modify
any existing material commercial terms relating to seeking or obtaining any such consents. If on or prior to the Closing Date
any such consent is not obtained, or if an attempted transfer or assignment thereof would be ineffective or would adversely
affect the rights of the Acquiror so that the Acquiror would not in fact receive all such rights, (i) at the Closing, the Sellers
and the Acquiror will enter into one or more mutually agreeable Contracts under which the Acquiror would obtain the
benefits and assume the obligations and bear the economic burdens associated with such Transferred Asset, claim, right or
benefit in accordance with this Agreement, including subcontracting, sublicensing or subleasing to the Acquiror, or under
which the Sellers would enforce for the benefit of the Acquiror any and all of their rights against a third party associated with
such Transferred Asset, claim, right or benefit (collectively, “Third Party Rights”), and the Sellers would promptly pay to the
Acquiror when received all monies received by them under any such Transferred Asset, claim, right or benefit, and (ii) after
the Closing Date, RAI will, and will cause each of the other Sellers to, continue to use its and their reasonable best efforts to
obtain any consent necessary for the transfer or assignment of any such Transferred Asset claim, right or benefit to the
Acquiror, and, upon the receipt of such consent, will immediately transfer such Transferred Asset to the Acquiror at no cost
to the Acquiror.
(b) To the extent a Party believes that the Schedules specifying certain Transferred Assets, Excluded Assets, Assumed
Liabilities or Excluded Liabilities as of the date of this Agreement do not accurately reflect such Party’s good faith
understanding of the assets that should be acquired by the Acquiror or retained by the Sellers or the Liabilities that should be
assumed by the Acquiror or retained by the Sellers, the Parties will work in good faith to resolve the matter and amend or
supplement, as appropriate, the Disclosure Schedule.
12

http://www.sec.gov/Archives/edgar/data/1424847/000119312514269468/d757470dex22.htm

19/207

1/12/2016

EX2.2

(c) As soon as possible (and, in any event, within 180 days) after the date of this Agreement, the Parties agree to work
together and cooperate in good faith to agree upon the Imperial Migration Plan and RAI Migration Plan (each as
contemplated by the Reciprocal Manufacturing Agreement), including the identification of the Migration Machinery,
including associated spare parts (as contemplated by the Reciprocal Manufacturing Agreement) to be transferred in
accordance with the Imperial Migration Plan and RAI Migration Plan, as the case may be, (i) from RAI to Acquiror with
respect to the Acquired Tobacco Cigarette Brands, and (ii) from Acquiror to RAI with respect to businesses and brands other
than the Acquired Tobacco Cigarette Brands. In identifying the Migration Machinery, unless otherwise agreed, the Parties
agree to allocate it between the Parties (or their Affiliates) using the following principles: (A) any secondary production
equipment or machinery that is used (or calibrated for use) exclusively for the manufacture of any of the Acquired Tobacco
Cigarette Brands will be allocated to Acquiror; (B) any secondary production equipment or machinery that is used (or
calibrated for use) exclusively for the manufacture of any business or brand owned or retained by RAI will be allocated to
RAI; and (C) any other secondary production equipment and machinery that could be used or useful (but not exclusively
used or calibrated for use) in connection with the Acquired Tobacco Cigarette Brands will be allocated between Acquiror
and RAI (1) on a pro rata basis by reference to the respective aggregate production volumes as of the date of this Agreement
of each Party for the relevant brands taking into account equipment and machinery already allocated pursuant to (A) and
(B) above, and (2) using an alternating selection process for each piece of equipment. For example, with respect to the
foregoing clause (C), if RAI would have 8/9 of the production volume at the Greensboro Facility, then Acquiror would be
entitled to select one production complex; then, RAI would select eight production complexes; Acquiror would select one
production complex; then RAI would select eight production complexes; and so on.
Section 2.03. Closing. Unless the Parties shall otherwise mutually agree in writing, subject to the satisfaction or waiver
of the conditions precedent set forth in Article IX and provided RAI shall have given the Acquiror written notice of the date
on which the Effective Time of the Merger shall occur at least four Business Days prior to such date, the sale and purchase of
the Transferred Assets and the assumption of the Assumed Liabilities contemplated by this Agreement shall take place at a
closing (the “Closing”) that will be held at the offices of Jones Day, 222 East 41st Street, New York, NY 10017 on the same
day as the date on which the Effective Time of the Merger occurs (so long as the date on which the Effective Time of the
Merger occurs is not earlier than the date specified in such notice) (the date on which the Closing takes place being the
“Closing Date”). Subject to the satisfaction or waiver of the applicable conditions precedent set forth in Article IX (and the
satisfaction of the notice requirement set forth in the preceding sentence), the Lorillard Transfer Closing shall be held on the
Closing Date and immediately prior to the Effective Time of the Merger.
Section 2.04. Purchase Price.
(a) The aggregate “Purchase Price” for the Transferred Assets to be delivered at the Closing shall be (i) an amount in
cash equal to $7,056,202,000 and (ii) the assumption of the Assumed Liabilities by the Acquiror.
13
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(b) The Purchase Price shall include the consideration payable in respect of the assets transferred and liabilities assumed
at the Lorillard Transfer Closing and no separate purchase price shall be payable at the Lorillard Transfer Closing.
(c) The Acquiror shall have the right to have the portion of the Purchase Price allocable to the blu Brand Intellectual
Property paid to RAI directly by Dutch IPCo.
Section 2.05. Market Share. In the event that, based on the relevant Management Science Associates, Inc. monthly
reporting of shipments from wholesale to retail, the aggregate market share of Winston, KOOL and Salem for the three
months ended prior to the month in which the Closing Date occurs is less than 4.9%, determined by a fraction, the numerator
of which is the shipments of Winston, KOOL and Salem for such three month period, and the denominator of which is total
shipments for such three month period, then the RAI tobacco brand known as Doral (the “Doral Brand”) will, for all purposes
of the Transaction Agreements, be deemed to be a RAI Brand; provided that, in the event that during such three month
period, unusual or irregular market forces or disruptions (including, without limitation, any disruptions resulting from any
natural disasters, changes in the economy, war, disruptions in supply or disruptions in manufacturing), such that the monthly
shipments for any of Winston, KOOL or Salem are significantly inconsistent with historical shipments, then the Parties will
work in good faith to determine a more appropriate measurement period to be used for purposes of this Section 2.05. In the
event the Doral Brand is included as a RAI Brand, then RAI will, as soon as reasonably practicable, supplement or amend the
Disclosure Schedule to include any matter to the extent related to the Doral Brand that, had the Doral Brand been deemed to
be a RAI Brand as of the date of this Agreement, would have been required or otherwise included in the Disclosure Schedule
as of the date of this Agreement. Any such disclosed matter will be deemed to be disclosed solely and exclusively with
respect to the Doral Brand and any Transferred Assets exclusively related to the Doral Brand. Subject to the foregoing
sentence, any such supplement will amend the Disclosure Schedule for all purposes under the Transaction Agreements, and
the information included in such supplement shall be deemed to be a part of the Disclosure Schedule as if included therein as
of the date of this Agreement.
Section 2.06. Closing Deliveries by RAI. At the Closing, RAI shall deliver or cause to be delivered to the Acquiror:
(a) a receipt for the cash portion of the Purchase Price;
(b) the certificates required to be delivered pursuant to Section 9.03(a) and Section 9.03(e);
(c) special warranty deeds, or their equivalent in the relevant jurisdiction, with respect to the Transferred Owned
Property, conveying to the Acquiror fee simple title to such Transferred Owned Property, together with any applicable
transfer Tax Returns and other required forms and filings (and such customary affidavits as to matters relating to title as a title
insurer shall require to insure title to, and issue customary endorsements with respect to, the Transferred Owned Property);
14
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(d) a duly executed counterpart to each Ancillary Agreement (other than the Route to Market Agreement);
(e) a copy of Exhibit A to the Separation Agreement, dated as of May 7, 2008, by and among Loews Corporation,
Lorillard, Inc., Lorillard Tobacco Company, Lorillard Licensing Company, LLC, One Park Media Services, Inc. and Plisa
S.A., duly executed by the Surviving Corporation (as defined in the Merger Agreement) as delivered to Loews Corporation;
and
(f) such other deeds, bills of sale, endorsements, consents, assignments and other good and sufficient instruments of
conveyance and assignment as the Parties and their respective counsel shall deem reasonably necessary for the assumption of
the Assumed Liabilities or to vest in the Acquiror (or its designated Affiliates) all of the Sellers’ respective rights, titles and
interests in, to and under the Transferred Assets.
Section 2.07. Closing Deliveries by the Acquiror. At the Closing, the Acquiror shall deliver or cause to be delivered to
RAI:
(a) the cash portion of the Purchase Price, by wire transfer in immediately available funds, to accounts as directed by
RAI in writing at least four Business Days prior to the Closing, which will receive any portion of the Purchase Price
attributable to Transferred Assets owned by Lorillard Asset Owners by and on behalf of such Lorillard Asset Owners as agent
for such Lorillard Asset Owners;
(b) a receipt for the Transferred Assets;
(c) the certificate required to be delivered pursuant to Section 9.02(a);
(d) a duly executed counterpart to each Ancillary Agreement (other than the Route to Market Agreement); and
(e) a duly executed copy of the MSA Assumption Agreement.
Section 2.08. Prorations. Each of the following shall be apportioned between RAI and Acquiror as of the close of
business on the day immediately preceding the Closing Date (the “CutOff Time”), on the basis of the actual number of days
of the month that shall have elapsed as of the CutOff Time and based upon the actual number of days in the month and a 365
day year: (a) water, sewer, gas, electric, vault and fuel charges, if any (unless separately billed to a Seller (or its Affiliate) for
the usage prior to the CutOff Time and to Acquiror from and after the CutOff Time); (b) real estate Taxes, and general or
special assessments on the Transferred Owned Property, or any other governmental Tax or charge levied or assessed against
the Transferred Owned Property, but, in each case, only for the annual installment for the fiscal year in which the Closing
Date occurs; (c) any other charge, amount, cost or expense customarily prorated in the jurisdiction in which the Transferred
Owned Property is located, including rent, security deposits, prepaid rents and other credits, free rent credits, and credits in
respect of tenant improvements, leasing commissions and capital expenditures; and (d) payroll and compensation expense for
employees who become Transferred Employees. The Parties acknowledge and agree that the purpose and intent of the
provisions set forth in this Section 2.08 as to prorations
15
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and adjustments is that RAI shall bear the expenses of the ownership and operation of the Transferred Owned Property for
which buyers and sellers would customarily prorate or apportion and shall receive the income therefrom accruing through the
CutOff Time and Acquiror shall bear such expenses and receive such income accruing thereafter. To the extent the
adjustments described in this Section 2.08 cannot be made at the Closing because applicable amounts cannot be finally
ascertained, the Parties shall make such adjustments at the Closing based on the best available information, subject to
reasonably prompt adjustment upon receipt of the final report, distribution or other evidence of the applicable amounts as
herein provided. The foregoing allocations and adjustments shall be shown on a closing statement (with such supporting
documentation as the Parties may reasonably require being attached as exhibits to such statement) and shall increase or
decrease (as the case may be) the Purchase Price payable by Acquiror. Any discrepancy resulting from such recomputation
and any errors or omissions in computing apportionments at or after the Closing shall be promptly corrected.
Section 2.09. Title Fee and Costs. In connection with the Closing, (a) the fee for an ALTA title policy for the
Transferred Owned Property, and (b) all typical recording costs, including the recordation costs of recording the deeds to the
Transferred Owned Property, will be borne solely by the Acquiror.
Section 2.10. Payments and Computations. Except for the payment of the cash portion of the Purchase Price (which
shall be paid at the Closing), each Party shall make each payment due to another Party not later than 2:00 p.m., New York
City time, on the day when due. All payments shall be paid by wire transfer in immediately available funds to the account or
accounts designated in writing in advance by the Party receiving such payment. All computations of interest shall be made
on the basis of a year of 365 days, in each case for the actual number of days (including the first day but excluding the last
day) occurring in the period for which such interest is payable. Whenever any payment under this Agreement shall be due on
a day other than a Business Day, such payment shall be made on the next succeeding Business Day, and such extension of
time shall be included in the computation of, and payment of, interest.
Section 2.11. Purchase Price Allocation. The Purchase Price pursuant to Section 2.04 shall be payable as follows: (i) a
portion of the Purchase Price shall be paid with respect to Transferred Assets relating to the PR Business, (ii) a portion of the
Purchase Price shall be paid with respect to blu Brand Business, and (iii) the remainder of the Purchase Price shall be paid
with respect to the remaining Transferred Assets, which, for clarity, relates to the Acquired Tobacco Cigarette Brands and
related operating assets. Consistent with the foregoing allocation of Purchase Price, the respective portions of the Purchase
Price will be allocated among the Transferred Assets for all U.S. Tax purposes in accordance with Section 1060(a) of the
Code. The Acquiror will deliver a draft Purchase Price allocation schedule (the “Allocation”) and draft IRS Forms 8594
consistent with the Allocation to RAI within 180 days after the Closing Date for RAI’s review, which Allocation shall be
binding on the Acquiror, any applicable Affiliate of the Acquiror and the Sellers if RAI does not object to the Allocation
within 30 days after receiving the Allocation. If RAI notifies the Acquiror in writing within 30 days after receiving the
Allocation that RAI objects to one or more items reflected in the Allocation (the “Objections Notice”), the Acquiror and RAI
will negotiate in good faith to resolve such dispute. If the Acquiror and RAI fail to agree within 15 days after the delivery of
the Objections Notice, then
16
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they shall mutually agree upon a firm of independent nationally recognized accountants, and, if the Acquiror and RAI
cannot mutually agree on a firm, then each of the Acquiror and RAI shall nominate a firm of independent nationally
recognized accountants, and such two firms shall in turn choose a firm of independent nationally recognized accountants (as
finally determined, the “Accounting Referee”), and the disputed items shall be resolved by the Accounting Referee, whose
determination shall be final and binding on all Parties. The Accounting Referee shall resolve the dispute within 30 days after
the item has been referred to it. The costs, fees and expenses of the Accounting Referee shall be borne 50% by RAI and 50%
by the Acquiror. The Acquiror, any applicable Affiliate of the Acquiror and the Sellers shall file all U.S. Tax Returns (if
required, including Form 8594) in accordance with the agreed Allocation, and unless otherwise required by law shall not
take any position inconsistent therewith for any U.S. Tax purpose.
ARTICLE III
REPRESENTATIONS AND WARRANTIES OF RAI
RAI represents and warrants to the Acquiror that, except (a) as set forth in the Disclosure Schedule or (b) as set forth in
the RAI SEC Documents filed since January 1, 2014, but prior to the date of this Agreement (excluding all disclosures in any
“Risk Factors” section and any disclosures included in any such RAI SEC Documents that are cautionary, predictive or
forward looking in nature):
Section 3.01. Incorporation and Qualification of the RAI Parties. Each RAI Party (a) is a corporation or other
organization duly incorporated, formed or organized, validly existing and, to the extent legally applicable, in good standing
under the Laws of its jurisdiction of incorporation or organization and (b) has all necessary corporate or equivalent power
and authority and possesses all Permits necessary to enable it to own, lease or otherwise hold the Transferred Assets owned,
leased or otherwise held by it (the “RAI Assets”), except where the failure to have such power or authority or to possess such
Permits, individually or in the aggregate, has not had and would not reasonably be expected to have a Material Adverse
Effect.
Section 3.02. Authority; Execution and Delivery; Enforceability.
(a) RAI has full power and authority to execute and deliver this Agreement and each Ancillary Agreement to which it
is, or is specified to be, a party and to consummate the transactions contemplated to be consummated by it by, and to carry
out its obligations under, this Agreement and each such Ancillary Agreement. Each of the RAI Asset Owners has full power
and authority to execute and deliver each Ancillary Agreement to which it is, or is specified to be, a party, and to
consummate the transactions contemplated to be consummated by it by, and to carry out its obligations under, this
Agreement and each such Ancillary Agreement.
(b) The execution and delivery by each RAI Party of the Transaction Agreements to which such RAI Party is, or is
specified to be, a party, and the consummation by such RAI Party of the transactions contemplated by, and the performance
by such RAI Party of its obligations under, the Transaction Agreements have been duly authorized by all requisite corporate
or equivalent action on the part of such RAI Party.
17
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(c) This Agreement has been, and upon execution and delivery each Ancillary Agreement will be, duly executed and
delivered by the RAI Party party thereto, and (assuming due authorization, execution and delivery by the other party or
parties thereto) this Agreement constitutes, and upon execution and delivery each Ancillary Agreement will constitute,
legal, valid and binding obligations of each such RAI Party party thereto, enforceable against each such RAI Party party
thereto in accordance with their respective terms, subject to the effect of any applicable Laws relating to bankruptcy,
reorganization, insolvency, moratorium, fraudulent conveyance or preferential transfers, or similar Laws relating to or
affecting creditors’ rights generally and to the effect of general principles of equity (regardless of whether such enforceability
is considered in a proceeding in equity or at law).
Section 3.03. No Conflict. The execution, delivery and performance by each RAI Party of the Transaction Agreements
to which it is, or is specified to be, a party, and the consummation by such RAI Party of the transactions contemplated by the
Transaction Agreements to which it is, or is specified to be, a party, do not and will not (a) violate or conflict with the
certificate of incorporation or bylaws or any similar organizational documents of such RAI Party, (b) conflict with or violate
any Law or Governmental Order applicable to such RAI Party or the RAI Assets of such RAI Party or (c) result in any breach
of, or constitute a default (or event that, with the giving of notice or lapse of time, or both, would become a default) under, or
give to any Person any rights of termination, cancellation or acceleration of any obligation of, or result in the creation of any
Lien (other than a Permitted Lien) on any of the RAI Assets pursuant to any note, bond, mortgage, indenture, Contract or
Permit to which such RAI Party is a party or by which any Transferred Asset owned by such RAI Party is bound, except, in
the case of clauses (b) and (c), any such conflicts, violations, breaches, defaults, rights or Liens as would not, individually or
in the aggregate, reasonably be expected to have a Material Adverse Effect.
Section 3.04. Governmental Notices, Consents and Approvals. The execution and delivery by each RAI Party of the
Transaction Agreements to which it is, or is specified to be, a party, do not, and the performance by each RAI Party of, and
the consummation by each RAI Party of the transactions contemplated by, the Transaction Agreements to which it is, or is
specified to be, a party, will not, require any consent, approval, authorization or other action by, or any filing with or
notification to, any Governmental Authority, except (a) in compliance with the notification and waiting period requirements
of the HSR Act, (b) compliance with and any filings required under Section 13(a) of the Exchange Act, (c) any filings or
notifications that may be required under applicable state property transfer laws or other Environmental Laws, (d) the required
prior approval of the DC District Court to transfer the Acquired Tobacco Cigarette Brands to the Acquiror, as contemplated
by Section 9.01(d), (e) the change to the MSA brands listing of the Acquired Tobacco Cigarette Brands by NAAG as
contemplated by Section 6.19, (f) the certification or recertification (if applicable) of the Acquired Tobacco Cigarette Brands
by the States as contemplated by Section 6.19, (g) compliance with Section XVIII(c) of the MSA, (h) the notice of transfer of
the Acquired Tobacco Cigarette Brands and related assets to the MSA Settling States as contemplated by Section 6.19 and
Section 6.20 and Section XVIII(x) of the MSA, (i) to the extent necessary, approval or authorization by the PSS, or (j) where
the failure to obtain such consent, approval, authorization or action, or to make such filing or notification, would not,
individually or in the aggregate, reasonably be expected to be materially adverse to the RAI Brands and the PR Business.
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Section 3.05. Financial Information.
(a) Section 3.05(a) of the Disclosure Schedule sets forth: (i) unaudited summary combined brand contribution for the
RAI Brands for the 12 month periods ended December 31 of 2012 and 2013, respectively; (ii) unaudited pro forma
condensed combined balance sheets for the RAI Brands as at December 31 of 2012 and 2013, respectively; and
(iii) unaudited pro forma condensed consolidated income statements for the PR Business and all other RAI operations in
Puerto Rico for the 12 month periods ended December 31 of 2012 and 2013 (the information referred to in clauses (i), (ii) and
(iii) being collectively referred to as the “RAI Financial Information”).
(b) The RAI Financial Information (i) has been prepared from the Books and Records of RAI, regularly maintained to
prepare the financial statements of RAI, (ii) was prepared in good faith in accordance with the historical accounting methods
and policies of RAI, applied on a consistent basis during the periods involved, (iii) fairly presents, in all material respects, as
applicable, the brand contribution of the RAI Brands, in the case of the unaudited summary combined brand contribution
included in the RAI Financial Information, and the PR Business at their respective dates and for the periods covered by such
statements and (iv) is not materially inaccurate or misleading taken as a whole.
Section 3.06. Information Supplied. None of the information provided or to be provided by RAI specifically for
inclusion or incorporation by reference in the Class 1 Circular, at the time the Class 1 Circular is first mailed to shareholders
of Imperial and at the time such shareholders vote on the resolutions set forth in the Class 1 Circular, will contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements
therein not misleading.
Section 3.07. Books and Records. The Books and Records relating exclusively to the RAI Brands and primarily to the
PR Business are true and correct in all material respects and have been maintained in accordance with sound business
practices, including the maintenance of an adequate system of internal controls.
Section 3.08. Absence of Certain Changes or Events. Except as contemplated by this Agreement or the Merger
Agreement and other than in connection with the negotiation, execution and delivery of this Agreement, the Merger
Agreement, the Route to Market Agreement and all other agreements and actions taken in connection with the transactions
contemplated hereby and thereby, from January 1, 2014 to the date of this Agreement, the RAI Asset Owners have
(a) operated the business related to the RAI Brands and operated and conducted the PR Business in the ordinary course in all
material respects and (b) not taken any action that, if such action were taken after the date of this Agreement, would require
the Acquiror’s consent pursuant to Section 6.01.
Section 3.09. Absence of Litigation. There are no (and since January 1, 2014, there have been no) Actions pending or,
to the Knowledge of RAI, threatened against the RAI
19
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Parties that relate to the RAI Assets that either (a) have had, or would reasonably be expected to have, individually or in the
aggregate, a RAI Brands Material Adverse Effect or (b) that would be materially adverse to the PR Business. No RAI Party is
a party or subject to or in default under any outstanding judgment, order or decree applicable to the RAI Assets.
Section 3.10. Compliance with Laws.
(a) None of the RAI Asset Owners is, or since January 1, 2013, has been, in noncompliance with any Laws or
Governmental Orders applicable to the use of the RAI Brands or the operation of the PR Business, except for such non
compliance that, individually or in the aggregate, either (i) has not had and would not reasonably be expected to have a RAI
Brands Material Adverse Effect or (ii) has not been and would not reasonably be expected to be materially adverse to the PR
Business. None of the RAI Parties has received, since January 1, 2013, any written notice or other communication from any
Governmental Authority that alleges that the PR Business, or, in connection with the RAI Assets, any RAI Party, has any
Liability under, or is not in compliance with, any applicable Laws, except for any notice or other communication relating to
matters that, individually or in the aggregate, either (i) have not had and would not reasonably be expected to have a RAI
Brands Material Adverse Effect or (ii) have not been and would not reasonably be expected to be materially adverse to the
PR Business.
(b) None of the RAI Parties nor, to the Knowledge of RAI, any director or senior officer of RAI:
(i) is, or is controlled by, a Restricted Party;
(ii) directly or indirectly, has conducted, conducts or is otherwise involved with any business with or involving
any Governmental Authority (or any subdivision thereof), or any Person targeted by, or located in any country that is
the subject of, any of the sanctions administered by OFAC or any other equivalent sanctions or measures imposed by
the United States Government (collectively, “Sanctions”); or
(iii) is, or within the past two years has been, in violation of or subject to an investigation relating to Sanctions.
(c) With respect to the RAI Assets, none of the RAI Parties nor any of their respective Subsidiaries, nor, to the
Knowledge of RAI, any director or senior officer of RAI, directly or indirectly, has, within the past two years, violated or is
in violation of any applicable anticorruption Law;
(d) With respect to the RAI Assets, the operations of the RAI Parties are and, since January 1, 2013 have been,
conducted in material compliance with all applicable antimoney laundering Laws and financial record keeping and
reporting requirements, rules, regulations and guidelines (collectively, “Money Laundering Laws”), and no Actions
involving the RAI Assets are pending or, to the Knowledge of RAI, threatened with respect to Money Laundering Laws that,
individually or in the aggregate, either (i) have had or would reasonably be expected to have a RAI Brands Material Adverse
Effect or (ii) have been or would reasonably be expected to be materially adverse to the PR Business.
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Section 3.11. Governmental Licenses and Permits. (a) All material Permits relating to the business related to the RAI
Brands (the “Material RAI Brands Permits”) are validly held by RAI or a Subsidiary of RAI, and RAI or a Subsidiary of RAI
has complied with the terms and conditions thereof, (b) since January 1, 2013, RAI has not received written notice of any
Action relating to, and, to the Knowledge of RAI, there are no facts, circumstances or conditions that would reasonably be
expected to result in, the termination, suspension, material modification, revocation or nonrenewal of any such Material RAI
Brands Permits and (c) none of such Material RAI Brands Permits would reasonably be expected to be subject to termination,
suspension, material modification, revocation or nonrenewal as a result of the execution and delivery of this Agreement or
the consummation of the Transactions contemplated hereby.
Section 3.12. Sufficiency of, and Title to, the Assets.
(a) As of the date of this Agreement, the tangible RAI Assets are structurally sound, in operating condition, and
adequate for the uses to which they are currently being put, in each case, subject to ordinary wear and tear.
(b) The RAI Assets will, together with the Ancillary Agreements and Third Party Rights and taking into account the
benefits and burdens passed to the Acquiror pursuant to Section 2.02, constitute all of the assets, properties, rights and
interests (including real property and tangible and intangible property) necessary for the Acquiror to conduct the PR
Business immediately following the Closing in all material respects as the same is conducted on the date of this Agreement
and as of immediately prior to the Closing.
(c) (i) Except for Permitted Liens, the RAI Asset Owners have good and marketable title to the RAI Assets, free and
clear of all Liens; and (ii) on the Closing Date, assuming the Lorillard Asset Owners have free and clear title to the Lorillard
Assets owned, held or used by them, the Sellers shall have good and marketable title to, or valid leasehold interests in, all of
the Transferred Assets, free and clear of all Liens, except for Permitted Liens.
Section 3.13. Intellectual Property.
(a) Section 3.13 of the Disclosure Schedule sets forth a complete and accurate list of all RAI Brands Intellectual
Property that is registered or issued, or for which applications to register or obtain issuance have been filed and are pending
anywhere in the world, and an indication of the jurisdictions in which such filings have been made and the status thereof and
all Trademarks included in the RAI Brands Intellectual Property that are not registered but are material to the business related
to the RAI Brands or the PR Business. All RAI Brands Intellectual Property so shown as registered or issued is duly
registered in or filed in or issued by the United States Copyright Office, the United States Patent and Trademark Office or any
similar national or local foreign intellectual property authority.
(b) The RAI Asset Owners own and have the right to use, free and clear of all Liens (other than Permitted Liens), all
material RAI Brands Intellectual Property. All Trademarks and copyrights included in the RAI Brands Intellectual Property
are, to the Knowledge of RAI, valid, and such Trademarks and copyrights are subsisting and in full force and effect, and have
not been canceled, expired or abandoned.
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(c) To the Knowledge of RAI, all employees, agents, consultants or contractors who have contributed to the creation or
development of any material RAI Brands Intellectual Property either: (i) created such Intellectual Property in the scope of his
or her employment with the relevant RAI Asset Owner at the time of creation of such materials; (ii) is a party to a “workfor
hire” agreement under which the relevant RAI Asset Owner is deemed to be the original owner/author of all rights, title and
interest therein; or (iii) has executed an assignment in favor of the relevant RAI Asset Owner of all right, title and interest in
such Intellectual Property.
(d) (i) To the Knowledge of RAI, the business related to the RAI Brands and the PR Business, in each case, as operated
on the date of this Agreement do not infringe upon any Intellectual Property rights of third parties; (ii) there is no pending or,
to the Knowledge of RAI, threatened infringement claim, opposition, interference or cancellation proceeding before any
court, patent office or registration authority in any jurisdiction against any RAI Brands Intellectual Property; and (iii) since
January 1, 2011, neither RAI nor any other RAI Asset Owner has received any written notice from any other Person
challenging its use or ownership of any RAI Brands Intellectual Property material to the use of the RAI Brands or the
subsistence, validity or enforceability thereof.
(e) To the Knowledge of RAI, no Person is, as of the date of this Agreement, engaging in any activity that infringes in
any material respect upon the RAI Brands Intellectual Property.
(f) Except with respect to registered and issued RAI Brands Intellectual Property that was allowed to lapse in the
ordinary course of business, the RAI Asset Owners have taken commercially reasonable action to maintain and preserve the
RAI Brands Intellectual Property, including entering into appropriate confidentiality/nondisclosure agreements with third
parties to whom they disclose confidential information or trade secrets that are RAI Brands Intellectual Property and that are
material to the use of the RAI Brands or the PR Business, and making payments of all maintenance and similar fees for any
such RAI Brands Intellectual Property.
(g) The consummation of the transactions contemplated by this Agreement will not materially impair or materially alter
any of the RAI Asset Owners’ rights (or the Acquiror’s rights following the Closing) in any RAI Brands Intellectual Property.
(h) There are no settlements, forbearances to sue, consents, judgments or orders to which any RAI Party is a party or with
respect to which any such party is bound that (A) restrict the rights of the RAI Asset Owners to use any material RAI Brands
Intellectual Property or (b) permit third parties to use any material RAI Brands Intellectual Property other than on behalf of
RAI and its Affiliates.
Section 3.14. Environmental Matters. The representations and warranties set forth in this Section 3.14 represent the sole
and exclusive representations and warranties regarding Environmental Laws and Environmental Permits related to the PR
Business. Except for matters which, individually or in the aggregate, have not had and would not reasonably be expected to
have a Material Adverse Effect:
(a) the RAI Assets, and the facilities where the RAI Brands will be manufactured pursuant to the Reciprocal
Manufacturing Agreement, are and, since January 1, 2011, have been, in compliance with Environmental Laws; and
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(b) there are no pending or threatened Environmental Actions against or affecting the RAI Assets or the facilities where
the RAI Brands will be manufactured pursuant to the Reciprocal Manufacturing Agreement and, to the Knowledge of RAI,
there are no facts, circumstances or conditions that would reasonably be expected to form the basis of any such
Environmental Action; and
(c) To the Knowledge of RAI, there are no Hazardous Materials present in, on, at, under or migrating to or from any of
the Transferred Real Property or any thirdparty property to which any Hazardous Materials were sent in connection with the
RAI Assets or any prior operations of the RAI Assets for treatment, recycling, storage or disposal that would reasonably be
expected to require any investigation, cleanup, remediation or similar activities or form the basis of any Environmental
Action.
Section 3.15. Major Customers and Suppliers; Assumed Contracts.
(a) Section 3.15(a) of the Disclosure Schedule lists each of the Material RAI Brands Customers and the Material RAI
Brands Suppliers. Since January 1, 2013, no Material RAI Brands Customer or Material RAI Brands Supplier has either
terminated its relationship with the RAI Asset Owners with respect to the business related to the RAI Brands or the PR
Business or materially reduced the aggregate value of its annual transactions with the RAI Asset Owners with respect to the
business related to the RAI Brands or the PR Business, nor has any RAI Asset Owner received written notice from any
Material RAI Brands Customer or Material RAI Brands Supplier that it intends to do so.
(b) Except for matters that, individually or in the aggregate, would not reasonably be expected to be materially adverse
to the PR Business, (i) each Assumed Contract to which a RAI Asset Owner is a party is a legal, valid and binding obligation
of the applicable RAI Asset Owner, and, to the Knowledge of RAI, each other party to such Assumed Contract, and (ii) is
enforceable against the applicable RAI Asset Owner and, to the Knowledge of RAI, each such other party, in accordance
with its terms, subject, in each case, to the effect of any applicable Laws relating to bankruptcy, reorganization, insolvency,
moratorium, fraudulent conveyance or preferential transfers, or similar Laws relating to or affecting creditors’ rights
generally, and subject, as to enforceability, to the effect of general principles of equity (regardless of whether such
enforceability is considered in a proceeding in equity or at law). Except for matters that, individually or in the aggregate,
would not reasonably be expected to be materially adverse to the PR Business, none of the RAI Asset Owners nor, to the
Knowledge of RAI, any other party to an Assumed Contract is in material default or material breach of or has failed to
perform any material obligation under an Assumed Contract.
(c) Complete and correct copies of each Assumed Contract (including all modifications, amendments and supplements
thereto in effect as of the date of this Agreement) have been made available to the Acquiror.
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Section 3.16. Taxes.
(a) Each RAI Party has timely filed all material Tax Returns required to be filed by it with respect to the PR Business,
each such Tax Return is true, correct and complete in all material respects, and all material Taxes (whether or not shown on
any Tax Return) owed by any RAI Party with respect to or attributable to the PR Business or the RAI Assets and the
Assumed Liabilities have been or will be paid in full at the time such Taxes were or will be due and payable.
(b) With respect to the PR Business, (i) no RAI Party is the subject of an audit or other examination of Taxes by any
Governmental Authority or other proceeding, and to the Knowledge of RAI, no such audit or other examination or
proceeding is contemplated or pending; (ii) no extension or waiver of the statute of limitations has been granted for any Tax
Return with respect to any material Taxes, which statute (after giving effect to such extension or waiver) has not yet expired;
(iii) no issues with respect to material Taxes were raised by the relevant Governmental Authority during any currently
pending or completed audit or examination that would reasonably be expected to recur in a later taxable period; and (iv) no
RAI Party has received any written notice from any Governmental Authority relating to any material Taxes which are
currently in dispute or are unpaid.
(c) With respect to the businesses related to the RAI Brands and the PR Business, no written claim has been made by a
Governmental Authority in a jurisdiction where any RAI Party does not file a Tax Return that any RAI Party is or may be
subject to taxation by that jurisdiction for Taxes that would be covered by or the subject of such Tax Return, which claim is
pending.
(d) There is no Lien for a material amount of Taxes on any Transferred Asset that arose in connection with any failure
(or alleged failure) to pay any Tax.
Section 3.17. Employment and Employee Benefits Matters.
(a) Section 3.17 of the Disclosure Schedule sets forth a true and accurate list of (i) all material employee benefit plans
(within the meaning of Section 3(3) of ERISA (whether or not subject to ERISA)) and all bonus, stock option, stock
purchase, restricted stock and other equity or equitybased awards, incentive, deferred compensation, retiree health or life
insurance, supplemental retirement, severance, superannuation, profitsharing or other benefit plans, programs, agreements or
arrangements, that are maintained, contributed to, or sponsored by the RAI Parties or their respective Affiliates and ERISA
Affiliates for the benefit of any employee who is actively and primarily employed by RAI or any of its Affiliates in the PR
Business (each such individual (including any employees of RAI or its Subsidiaries who are not actively employed at such
time and who have a right of reinstatement), a “RAI PR Employee”) or any dependents thereof and (ii) all individual
employment, retention, termination, change in control, severance or other similar contracts or agreements pursuant to which
any RAI Party or its Affiliates currently has any obligation or Liability with respect to any RAI PR Employee or any
dependents thereof (the plans, programs, arrangements, contracts and agreements described in clauses (i) and (ii) above are
hereinafter referred to as the “RAI PR Employee Plans”). Each RAI PR Employee Plan is in writing and, with respect to each
RAI PR Employee Plan, RAI has
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previously made available to the Acquiror, true and correct copies of each of the following documents: (i) a copy of the RAI
PR Employee Plan (or to the extent no such copy exists, an accurate written description thereof); (ii) a copy of the most
recent summary plan description and summary of material modifications with respect thereto, if any; (iii) a copy of each trust
or other funding arrangement, if any; (iv) the two most recent annual financial reports, if any; (v) the two most recent
actuarial reports, if any; and (vi) if applicable, the most recent determination letter. Except as specifically provided in the
foregoing documents made available to Acquiror and except as provided by applicable Law, there are no material
amendments to any RAI PR Employee Plan, nor has any party with the authority to do so undertaken to make any such
material amendments or to adopt or approve any new RAI PR Employee Plan.
(b) None of the RAI PR Employee Plans is a multiemployer plan (within the meaning of Section 3(37) or 4001(a)(3) of
ERISA) (a “Multiemployer Plan”) or a single employer plan (within the meaning of Section 4001(a)(15) of ERISA) for which
any RAI Party would reasonably be expected to incur material Liability under Section 4063 or 4064 of ERISA.
(c) Each RAI PR Employee Plan that is intended to qualify for taxpreferential treatment under applicable Law has
received, where required, approval from the applicable Governmental Authority that it is so qualified, and no fact or event
has occurred since the date of such approval that would reasonably be expected to adversely affect such qualification.
(d) With respect to each RAI PR Employee Plan, all material employer and employee payments, expenses, contributions
or accruals (including premiums) required by Law or by the terms of such plan have been made when due pursuant to the
terms of such plan and applicable Laws, or if applicable, accrued, in accordance with US GAAP.
(e) Neither the execution and delivery of this Agreement nor the consummation of the transactions contemplated hereby
will (either alone or in conjunction with any other event) result in, cause the accelerated vesting, funding or delivery of, or
increase in any material respect the amount or value of, any payment or benefit to any RAI PR Employee that is payable by
Acquiror pursuant to the terms of any RAI PR Employee Plan or pursuant to the terms of any contractual obligation expressly
assumed by Acquiror under this Agreement or result in any material limitation on the right of the Acquiror to amend, merge,
terminate or receive a reversion of assets from any RAI PR Employee Plan that is to be transferred to the Acquiror pursuant to
this Agreement or its related trusts.
(f) Each RAI PR Employee Plan is now and has been operated in all material respects in accordance with the
requirements of all applicable Laws, including ERISA and the Code.
(g) There are no material controversies, audits or investigations pending or, to the Knowledge of RAI, threatened in
connection with any RAI PR Employee Plan.
(h) No union, employee association, works council or similar organization represents any RAI PR Employees, no such
organization has made a written demand against any RAI Party or any of its Affiliates for recognition with respect to
representation of any RAI PR Employee or a group of such employees and no such organization is attempting to organize
such employees.
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(i) RAI has previously provided the Acquiror with a true and correct listing, as of May 13, 2014, of each RAI PR
Employee (with his or her name redacted), his or her current rate of annual base salary or current wages, 2014 annual bonus
target, job title, employment status, work location and date of hire. Such listing shall be updated by the RAI Parties 90 days
prior to the Closing Date and 14 days prior to the Closing Date to reflect new hires and departures consistent with this
Agreement.
(j) With respect to the RAI PR Employees, the RAI Parties are in material compliance with all applicable Laws
governing the employment of labor, including all applicable Laws relating to wages, hours, discrimination, termination,
reductions in force, classification of employees for purposes of overtime, immigration, civil rights, safety and health, workers’
compensation and the collection and payment of withholding and/or social security Taxes and similar Taxes. No RAI Party
has any Liability by reason of an individual who performs or performed services for the Business for the RAI Parties with
respect to the RAI Brands or the PR Business in the United States in any capacity being improperly excluded from
participating in a RAI PR Employee Plan.
(k) There is no labor strike, dispute, lockout or stoppage pending or, to the Knowledge of RAI, threatened, against or
affecting the PR Business, and the PR Business has not experienced any such strike, dispute, lockout or stoppage since
January 1, 2011. No RAI Party has materially breached or otherwise materially failed to comply with the provisions of any
collective bargaining agreement or contract with a union or employee representative and there are no material written
grievances or unfair labor practice complaints outstanding against any RAI Asset Owner under any such agreement or
contract with respect to the PR Business.
Section 3.18. Real Property.
(a) All leases and subleases for the Transferred Leased Property under which any of the RAI Asset Owners is a lessee or
sublessee are in full force and effect and are enforceable in accordance with their respective terms, subject to the effect of any
applicable Laws relating to bankruptcy, reorganization, insolvency, moratorium, fraudulent conveyance or preferential
transfers, or similar Laws relating to or affecting creditors’ rights generally and subject, as to enforceability, to the effect of
general principles of equity (regardless of whether such enforceability is considered in a proceeding in equity or at law).
None of the RAI Asset Owners nor, to the Knowledge of RAI, any other party to a lease or sublease related to Transferred
Leased Properly and to which a RAI Asset Owner is a party is in a material default or material breach of or has failed to
perform any material obligation under any such lease or sublease.
(b) The RAI Asset Owners have good and valid leasehold or subleasehold (as applicable) title to all Transferred Leased
Property leased by them, free and clear of all Liens, except for Permitted Liens.
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(c) All buildings, fixtures and other improvements located on the Transferred Real Property leased by a RAI Asset
Owner are structurally sound and in operating condition, subject to ordinary wear and tear, except, in each case, as would not
materially adversely affect the use and operation of any such buildings, fixtures and other improvements.
Section 3.19. Disclosure of State Settlement Arrangements. RAI has made available to the Acquiror all Contracts and
Governmental Orders to which any RAI Party is a party or bound, in each case with respect to the RAI Brands or the PR
Business, and that relate wholly or partially to any of the State Settlements including any agreement or arrangement relating
to the allocation of any amount with respect to any State Settlement payment among the OPMs or between any RAI Party
and any other signatory or litigant. There are no agreements existing as at the date hereof and as of the Closing Date among
the OPMs with respect to the MSA, or among the Settling Defendants with respect to any of the PSS Agreements, that affect
the RAI Brands other than those set out in Section 4.9 of Exhibit F to this Agreement. Except for matters that, individually or
in the aggregate, would not reasonably be expected to be material to an owner of the RAI Brands and the PR Business, there
are no claims or disputes or outstanding obligations under the Growers Trust.
Section 3.20. Disclosure of DoJ Tobacco Case Documentation. Within 90 days following the date of this Agreement,
RAI will have made available to the Acquiror all Contracts and Governmental Orders to which any RAI Party is a party or
bound, in each case with respect to the RAI Brands or the PR Business, and that relates to the DoJ Tobacco Case.
Section 3.21. Compliance with Final Judgment and Remedial Order. Except for matters that, individually or in the
aggregate, either (a) have not had and would not reasonably be expected to have a RAI Brands Material Adverse Effect or
(b) have not been and would not reasonably be expected to be materially adverse to the PR Business, each RAI Party has
complied with all obligations under the Final Judgment and Remedial Order applicable to the RAI Brands or PR Business,
and, as of the date of this Agreement, no such Person has received any written notice or other written communication of any
material breach of any of its obligations under any such Final Judgment and Remedial Order.
Section 3.22. Compliance with State Settlements. Except for matters that, individually or in the aggregate, either
(a) have not had and would not reasonably be expected to have a RAI Brands Material Adverse Effect or (b) have not been
and would not reasonably be expected to be materially adverse to the PR Business, each RAI Party has complied with all
obligations under the State Settlements applicable to it, and, as of the date of this Agreement, no such Person has received
any written notice or other written communication of any material breach of any of its obligations under any State
Settlement.
Section 3.23. Compliance with Certification/Listing. Except for matters that, individually or in the aggregate, either
(a) have not had and would not reasonably be expected to have a RAI Brands Material Adverse Effect or (b) have not been
and would not reasonably be expected to be materially adverse to the PR Business, each Certification/Listing in respect of
the RAI Brands is valid, and, as of the date of this Agreement, no RAI Party has received any written notice or other written
communication of any expiration, invalidity or material adverse change in such Certification/Listing or any material non
compliance or alleged material noncompliance with any Law applicable to such Certification/Listing.
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Section 3.24. Merger Agreement. A complete and correct copy of the Merger Agreement as in effect as of the date of this
Agreement has been provided to the Acquiror. As of the date of this Agreement, the Merger Agreement has been duly
authorized, executed and delivered and is binding on each party thereto and is in full force and effect.
Section 3.25. Brokers. Except for fees and expenses of Lazard Frères & Co. (the “RAI Banker”) in connection with their
rendering of investment banking advice to RAI, no broker, finder or investment banker is entitled to any brokerage, finder’s
or other fee or commission from any RAI Party in connection with the sale of the RAI Brands or the PR Business based upon
arrangements made by or on behalf of RAI. RAI is solely responsible for the investment advisory fees and expenses of the
RAI Banker.
Section 3.26. No Indebtedness as of Closing. As of the Closing, no Transferred Asset owned by a RAI Party will be
encumbered with any Indebtedness.
Section 3.27. Substantial Equivalence Reports. Section 3.27 of the Disclosure Schedule lists, with respect to the RAI
Brands, each provisional Substantial Equivalence Report tracking number, and with respect to each such provisional
Substantial Equivalence Report tracking number, each RAI Brand style associated with it. The provisional Substantial
Equivalence Reports included in the RAI Assets constitute all of the Substantial Equivalence Reports and other substantial
equivalence filings necessary for the Acquiror to market the RAI Brands following the Closing in accordance with
applicable Law.
ARTICLE IV
CERTAIN REPRESENTATIONS AND WARRANTIES OF RAI IN RESPECT OF LORILLARD
RAI represents and warrants to the Acquiror that, to the Knowledge of RAI, except (a) as set forth in the Disclosure
Schedule or (b) as set forth in the Lorillard SEC Documents filed since January 1, 2014, but prior to the date of this
Agreement (excluding all disclosures in any “Risk Factors” section and any disclosures included in any such Lorillard SEC
Documents that are cautionary, predictive or forward looking in nature):
Section 4.01. Incorporation and Qualification of the Lorillard Asset Owners. Each Lorillard Asset Owner (a) is a
corporation or other organization duly incorporated, formed or organized, validly existing and, to the extent legally
applicable, in good standing under the Laws of its jurisdiction of incorporation or organization and (b) has all necessary
corporate or equivalent power and authority and possesses all Permits necessary to enable it to own, lease or otherwise hold
the Transferred Assets owned, leased or otherwise held by it (the “Lorillard Assets”) and to conduct the Maverick Brand
Business and the blu Brand Business as currently conducted, except where the failure to have such power or authority or to
possess such Permits, individually or in the aggregate, have not had and would not reasonably be expected to have a
Material Adverse Effect.
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Section 4.02. Financial Information.
(a) Section 4.02(a) of the Disclosure Schedule sets forth (i) unaudited summary brand contribution information for the
Maverick Brand for the 12month periods ended December 31 of 2012 and 2013, respectively, and (ii) the unaudited
consolidated balance sheets for the blu Brand Business as at December 31 of 2012 and 2013, respectively (the information
referred to in clauses (i) and (ii) being collectively referred to as the “Lorillard Financial Information”).
(b) The Lorillard Financial Information (i) has been prepared from the Books and Records of Lorillard, regularly
maintained to prepare the financial statements of Lorillard, (ii) was prepared in good faith in accordance with the historical
accounting methods and policies of Lorillard, applied on a consistent basis during the periods involved, (iii) fairly presents
in all material respects, as applicable, the brand contribution of the Lorillard Brands, in the case of the unaudited summary
brand contribution of the Maverick Brand and the unaudited consolidated balance sheets of the blu Brand Business at their
respective dates and for the periods covered by such statements and (iv) is not materially inaccurate or misleading taken as a
whole.
Section 4.03. Information Supplied. None of the information provided or to be provided by Lorillard specifically for
inclusion or incorporation by reference in the Class 1 Circular, at the time the Class 1 Circular is first mailed to shareholders
of Imperial and at the time such shareholders vote on the resolutions set forth in the Class 1 Circular, will contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements
therein not misleading.
Section 4.04. Books and Records. The Books and Records relating exclusively to the Maverick Brand and primarily to
the blu Brand Business are true and correct in all material respects and have been maintained in accordance with sound
business practices, including the maintenance of an adequate system of internal controls.
Section 4.05. Absence of Certain Changes or Events. Except as contemplated by this Agreement or the Merger
Agreement and other than in connection with the negotiation, execution and delivery of the Merger Agreement, the Lorillard
Transfer Agreement and all other agreements and actions taken in connection with the transactions contemplated thereby,
from January 1, 2014 to the date of this Agreement, the Lorillard Asset Owners have (a) operated the Lorillard Assets and
operated and conducted the Maverick Brand Business and the blu Brand Business in the ordinary course in all material
respects and (b) not taken any action that, if such action were taken after the date of this Agreement, would require the
Acquiror’s consent pursuant to Section 6.01.
Section 4.06. Absence of Litigation. There are no (and since January 1, 2014, there have been no) Actions pending or
threatened against the Lorillard Asset Owners that relate to the Lorillard Assets that have had, or would reasonably be
expected to have, individually or in the aggregate, a Lorillard Material Adverse Effect. No Lorillard Asset Owner is a party
or subject to or in default under any outstanding judgment, order or decree applicable to the Lorillard Assets.
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Section 4.07. Compliance with Laws.
(a) None of the Lorillard Asset Owners is, or since January 1, 2013, has been, in noncompliance with any Laws or
Governmental Orders applicable to the operation of the Lorillard Assets or the use of the Lorillard Brands or operation of the
blu Brand Business, except for such noncompliance that, individually or in the aggregate, has not had and would not
reasonably be expected to have a Lorillard Material Adverse Effect. None of the Lorillard Asset Owners has received, since
January 1, 2013, any written notice or other communication from any Governmental Authority that alleges that the blu
Brand Business or the Maverick Brand Business or, in connection with the Lorillard Assets, any Lorillard Asset Owner, has
any Liability under, or is not in compliance with, any applicable Laws, except for any notice or other communication
relating to matters that, individually or in the aggregate, have not had and would not reasonably be expected to have a
Lorillard Material Adverse Effect.
(b) None of the Lorillard Asset Owners or any of their respective Subsidiaries, nor any director or senior officer of
Lorillard:
(i) is, or is controlled by, a Restricted Party;
(ii) directly or indirectly, has conducted, conducts or is otherwise involved with any business with or involving
any Governmental Authority (or any subdivision thereof), or any Person targeted by, or located in any country that is
the subject of, any Sanctions; or
(iii) is or, within the past two years has been, in violation of or subject to an investigation relating to Sanctions.
(c) With respect to the Lorillard Assets, none of the Lorillard Asset Owners nor any of their respective Subsidiaries, nor
any director or senior officer of RAI, directly or indirectly, has within the past two years, violated or is in violation of any
applicable anticorruption Law;
(d) With respect to the Lorillard Assets, the operations of the Lorillard Asset Owners are and, since January 1, 2013
have been, conducted in material compliance with all applicable Money Laundering Laws, and no Actions involving the
Lorillard Assets are pending or threatened with respect to Money Laundering Laws that, individually or in the aggregate,
have had or would reasonably be expected to have a Lorillard Material Adverse Effect.
Section 4.08. Governmental Licenses and Permits. (a) All material Permits relating to the Lorillard Assets (the “Material
Lorillard Asset Permits”) are validly held by Lorillard or a Subsidiary of Lorillard, and Lorillard or a Subsidiary of Lorillard
has complied with the terms and conditions thereof, (b) since January 1, 2013, Lorillard has not received written notice of
any Action relating to, and there are no facts, circumstances or conditions that would reasonably be expected to result in, the
termination, suspension, material modification, revocation or nonrenewal of any such Material Lorillard Asset Permits and
(c) none of such Material Lorillard Asset Permits would reasonably be expected to be subject to termination, suspension,
material modification, revocation or nonrenewal as a result of the execution and delivery of this Agreement or the
consummation of the Transactions contemplated hereby.
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Section 4.09. Sufficiency of, and Title to, the Assets.
(a) As of the date of this Agreement, the tangible Lorillard Assets are structurally sound, in operating condition, and
adequate for the uses to which they are currently being put, in each case, subject to ordinary wear and tear.
(b) The Lorillard Assets will, together with the Ancillary Agreements and Third Party Rights and taking into account
the benefits and burdens passed to the Acquiror pursuant to Section 2.02, constitute all of the assets, properties, rights and
interests (including real property and tangible and intangible property) necessary for the Acquiror to conduct the blu Brand
Business and the Maverick Brand Business and to operate the Greensboro Facility and the Danville Facility immediately
following the Closing in all material respects as the same is conducted on the date of this Agreement and as of immediately
prior to the Closing.
(c) Except for Permitted Liens, the Lorillard Asset Owners have good and marketable title to the Lorillard Assets free
and clear of all Liens.
Section 4.10. Intellectual Property.
(a) Section 4.10 of the Disclosure Schedule sets forth a complete and accurate list of all Lorillard Brands Intellectual
Property that is registered or issued, or for which applications to register or obtain issuance have been filed and are pending
anywhere in the world, and an indication of the jurisdictions in which such filings have been made and the status thereof and
any Trademarks included in the Lorillard Brands Intellectual Property that are not registered but are material to the business
related to the Lorillard Brands or the blu Brand Business. All Lorillard Brands Intellectual Property so shown as registered or
issued is duly registered in or filed in or issued by the United States Copyright Office, the United States Patent and
Trademark Office or any similar national or local foreign intellectual property authority.
(b) The Lorillard Asset Owners own and have the right to use, free and clear of all Liens (other than Permitted Liens), all
material Lorillard Brands Intellectual Property. All registered patents, Trademarks and copyrights included in the Lorillard
Brands Intellectual Property are valid, and such registered patents, Trademarks and copyrights are subsisting and in full force
and effect, and have not been canceled, expired or abandoned.
(c) All employees, agents, consultants or contractors who have contributed to the creation or development of any
material Lorillard Brands Intellectual Property either: (i) created such Intellectual Property in the scope of his or her
employment with the relevant Lorillard Asset Owner at the time of creation of such materials; (ii) is a party to a “workfor
hire” agreement under which the relevant Lorillard Asset Owner is deemed to be the original owner/author of all rights, title
and interest therein; or (iii) has executed an assignment in favor of the relevant Lorillard Asset Owner of all right, title and
interest in such Intellectual Property.
(d) (i) The business related to the Lorillard Brands and the blu Brand Business, in each case, as operated on the date of
this Agreement do not infringe upon any Intellectual Property rights of third parties; (ii) there is no pending or threatened
infringement claim, opposition, interference or cancellation proceeding before any court, patent office or registration
authority in any jurisdiction against any Lorillard Brands Intellectual Property; and
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(iii) since January 1, 2011, neither Lorillard nor any other Lorillard Asset Owner has received any written notice from any
other Person challenging its use or ownership of any Lorillard Brands Intellectual Property material to the use of the Lorillard
Brands or the subsistence, validity or enforceability thereof.
(e) No Person is, as of the date of this Agreement, engaging in any activity that infringes in any material respect upon
the Lorillard Brands Intellectual Property.
(f) Except with respect to registered and issued Lorillard Brands Intellectual Property that was allowed to lapse in the
ordinary course of business, the Lorillard Asset Owners have taken commercially reasonable action to maintain and preserve
the Lorillard Brands Intellectual Property, including entering into appropriate confidentiality/nondisclosure agreements
with third parties to whom they disclose confidential information or trade secrets that are Lorillard Brands Intellectual
Property and that are material to the use of the Lorillard Brands or the operation of the blu Brand Business, and making
payments of all maintenance and similar fees for any such Lorillard Brands Intellectual Property.
(g) The consummation of the transactions contemplated by this Agreement will not materially impair or materially alter
any of the Lorillard Asset Owners’ rights (or the Acquiror’s rights following the Closing) in any Lorillard Brands Intellectual
Property.
(h) There are no settlements, forbearances to sue, consents, judgments or orders to which Lorillard Asset Owners are a
party or with respect to which such parties are bound that restrict the rights of the Lorillard Asset Owners to use any material
Lorillard Brands Intellectual Property other than on behalf of Lorillard and its Affiliates.
Section 4.11. Information Technology.
(a) The Lorillard Asset Owners are the exclusive owners and have direct control of and/or are validly licensed or
otherwise authorized to use the Transferring IT Systems.
(b) The Transferring IT Systems comprise all material IT Systems required for the operation of the Lorillard Business
after the Closing in substantially the same manner as the Lorillard Business was operated during the six month period
immediately prior to the date of this Agreement.
(c) There are no material defects in any Software transferred pursuant to Section 2.01(a)(xvii) that would prevent the
same from performing in accordance with its specifications.
(d) There have been no security breaches, breakdowns, malfunctions, data loss, failures or other defects in the
Transferring IT Systems in the two year period ended on the date of this Agreement which have had a material adverse effect
on the operations of the Lorillard Business.
Section 4.12. Environmental Matters. The representations and warranties set forth in this Section 4.12 represent the sole
and exclusive representations and warranties regarding Environmental Laws and Environmental Permits related to the
Lorillard Brands and the blu Brand Business. Except for matters that, individually or in the aggregate, would not reasonably
be expected to have a Lorillard Material Adverse Effect:
(a) the Lorillard Assets and the Transferred Real Property owned or leased by Lorillard Asset Owners are and, since
January 1, 2011, have been in compliance with Environmental Laws;
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(b) the Lorillard Asset Owners possess, maintain and are and, since January 1, 2011 have been, in compliance with all
required Environmental Permits. The transactions contemplated by this Agreement will not result in or trigger the
termination, modification, revocation, or right of termination or cancellation of or under any such Environmental Permits;
(c) there are no pending or threatened Environmental Actions against or affecting the Lorillard Assets or the Transferred
Real Property and there are no facts, circumstances or conditions that would reasonably be expect to form the basis of any
such Environmental Action; and
(d) there are no Hazardous Materials present in, on, at, under or migrating to or from any of the Transferred Real Property
or any thirdparty property to which any Hazardous Materials were sent in connection with the Lorillard Assets or any prior
operations of the Lorillard Assets for treatment, recycling, storage or disposal that would reasonably be expected to require
any investigation, cleanup, remediation or similar activities or form the basis of any Environmental Action.
Section 4.13. Major Customers and Suppliers; Assumed Contracts.
(a) Section 4.13(a) of the Disclosure Schedule lists each of the Material Lorillard Brands Customers and the Material
Lorillard Brands Suppliers. Since January 1, 2013, no Material Lorillard Brands Customer or Material Lorillard Brands
Supplier has either terminated its relationship with the Lorillard Asset Owners with respect to the business related to the
Lorillard Brands or the blu Brand Business or materially reduced the aggregate value of its annual transactions with the
Lorillard Asset Owners with respect to the business related to Lorillard Brands or the blu Brand Business, nor has any
Lorillard Asset Owner received written notice from any Material Lorillard Brands Customer or Material Lorillard Brands
Supplier that it intends to do so.
(b) Except for matters that, individually or in the aggregate, have not had and would not reasonably be expected to have
a Lorillard Material Adverse Effect, (i) each Assumed Contract to which a Lorillard Asset Owner is a party is a legal, valid
and binding obligation of the applicable Lorillard Asset Owner, and each other party to such Assumed Contract, and (ii) is
enforceable against the applicable Lorillard Asset Owner and each such other party, in accordance with its terms, subject, in
each case, to the effect of any applicable Laws relating to bankruptcy, reorganization, insolvency, moratorium, fraudulent
conveyance or preferential transfers, or similar Laws relating to or affecting creditors’ rights generally, and subject, as to
enforceability, to the effect of general principles of equity (regardless of whether such enforceability is considered in a
proceeding in equity or at law). Except for matters that, individually or in the aggregate, have not had and would not
reasonably be expected to have a
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Lorillard Material Adverse Effect, (i) none of the Lorillard Asset Owners, nor any other party to an Assumed Contract is in
material default or material breach of or has failed to perform any material obligation under an Assumed Contract.
Section 4.14. Taxes.
(a) Each Lorillard Asset Owner has timely filed all material Tax Returns required to be filed by it with respect to the blu
Brand Business, each such Tax Return is true, correct and complete in all material respects, and all material Taxes (whether or
not shown on any Tax Return) owed by any Lorillard Asset Owner with respect to or attributable to the blu Brand Business
or the Lorillard Assets and the Assumed Liabilities have been or will be paid in full at the time such Taxes were or will be
due and payable.
(b) With respect to the blu Brand Business, (i) no Lorillard Asset Owner is the subject of an audit or other examination
of Taxes by any Governmental Authority or other proceeding, and no such audit or other examination or proceeding is
contemplated or pending; (ii) no extension or waiver of the statute of limitations has been granted for any Tax Return with
respect to any material Taxes, which statute (after giving effect to such extension or waiver) has not yet expired; (iii) no
issues with respect to material Taxes were raised by the relevant Governmental Authority during any currently pending or
completed audit or examination that would reasonably be expected to recur in a later taxable period; and (iv) no Lorillard
Asset Owner has received any written notice from any Governmental Authority relating to any material Taxes with respect
to the blu Brand Business which are currently in dispute or are unpaid.
(c) With respect to the businesses related to the Lorillard Brands and the blu Brand Business, no written claim has been
made by a Governmental Authority in a jurisdiction where any Lorillard Asset Owner does not file a Tax Return that any
Lorillard Asset Owner is or may be subject to taxation by that jurisdiction for Taxes that would be covered by or the subject
of such Tax Return, which claim is pending.
(d) There is no Lien for a material amount of Taxes on any Lorillard Asset that arose in connection with any failure (or
alleged failure) to pay any Tax.
Section 4.15. Employment and Employee Benefits Matters.
(a) Section 4.15(a) of the Disclosure Schedule sets forth a true and accurate list of all material Lorillard Employee Plans.
The term “Lorillard Employee Plans” means (i) all employee benefit plans (within the meaning of Section 3(3) of ERISA
(whether or not subject to ERISA)) and all bonus, stock option, stock purchase, restricted stock and other equity or equity
based awards, incentive, deferred compensation, retiree health or life insurance, supplemental retirement, severance,
superannuation, profitsharing or other benefit plans, programs, agreements or arrangements, that are maintained, contributed
to, or sponsored by the Lorillard Asset Owners or their respective Affiliates and ERISA Affiliates for the benefit of any
employee of Lorillard or its Affiliates (including any employee of Lorillard or its Affiliates who is not actively employed at
such time and who has a right of reinstatement) (each a “Lorillard Employee”) or any dependents thereof and (ii) all
individual employment, retention, termination, change in control, severance or other similar contracts or agreements pursuant
to which any
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Lorillard Asset Owner or its Affiliates currently has any obligation or Liability with respect to any Lorillard Employee or
any dependents thereof. Each Lorillard Employee Plan is in writing and, with respect to each Lorillard Employee Plan, RAI
has previously made available to the Acquiror, true and correct copies of each of the following documents: (i) a copy of the
Lorillard Employee Plan (or to the extent no such copy exists, an accurate written description thereof); (ii) a copy of the most
recent summary plan description and summary of material modifications with respect thereto, if any; (iii) a copy of each trust
or other funding arrangement, if any; (iv) the two most recent annual financial reports, if any; (v) the two most recent
actuarial reports, if any; and (vi) if applicable, the most recent IRS determination letter. Except as specifically provided in the
foregoing documents made available to Acquiror and except as provided by applicable Law, there are no material
amendments to any Lorillard Employee Plan, nor has any party with the authority to do so undertaken to make any such
material amendments or to adopt or approve any new Lorillard Employee Plan.
(b) None of the Lorillard Employee Plans is a Multiemployer Plan or a single employer plan (within the meaning of
Section 4001(a)(15) of ERISA) for which any Lorillard Asset Owner would reasonably be expected to incur material
Liability under Section 4063 or 4064 of ERISA for which the Acquiror or any of its Affiliates would reasonably be expected
to be liable on or after the Closing.
(c) Each Lorillard Employee Plan that is intended to be qualified under Section 401(a) of the Code has received a
favorable determination letter from the IRS that it is so qualified, and each related trust that is intended to be exempt from
federal income Tax pursuant to Section 501(a) of the Code has received a determination letter from the IRS that it is so
exempt, and no fact or event has occurred since the date of such determination letter that would reasonably be expected to
adversely affect such qualification or exemption, as the case may be.
(d) None of the Lorillard Asset Owners has incurred any material Liability, for which the Acquiror or any of its
Affiliates would reasonably be expected to be liable on and after the Closing, under or arising out of Title IV of ERISA that
has not been satisfied in full and no fact or event exists that would reasonably be expected to result in such a Liability. None
of the Lorillard Assets owned by a Lorillard Asset Owner is the subject of any material Lien arising under Section 303(k) of
ERISA or Section 430(k) of the Code and none of the Lorillard Asset Owners has been required to post any material security
under ERISA or the Code with respect to any Lorillard Employee Plan, in each case, for which the Acquiror or any of its
Affiliates would reasonably be expected to be liable on and after the Closing, and no fact or event exists that would
reasonably be expected to give rise to any such Lien or requirement to post any such security.
(e) With respect to each Lorillard Employee Plan, all material employer and employee payments, expenses,
contributions or accruals (including premiums) required by Law or by the terms of such plan have been made when due
pursuant to the terms of such plan and applicable Laws, or if applicable, accrued, in accordance with US GAAP.
(f) Neither the execution and delivery of this Agreement nor the consummation of the transactions contemplated hereby
will (either alone or in conjunction with any other event) result in, cause the accelerated vesting, funding or delivery of, or
increase in any
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material respect the amount or value of, any payment or benefit to any Lorillard Employee that is payable by Acquiror
pursuant to the terms of any Lorillard Employee Plan or pursuant to the terms of any contractual obligation expressly
assumed by Acquiror under this Agreement or result in any material limitation on the right of the Acquiror to amend, merge,
terminate or receive a reversion of assets from any Lorillard Employee Plan that is to be transferred to the Acquiror pursuant
to this Agreement or its related trusts. Except as disclosed in Section 4.15(f) of the Disclosure Schedule, in connection with
the consummation of the transactions contemplated by this Agreement, there will be no disallowance of a deduction under
Section 280G of the Code for any amount paid or payable by Lorillard or its Affiliates as employee compensation, whether
under any contract, plan, program or arrangement, understanding or otherwise.
(g) Each Lorillard Employee Plan is now and has been operated in all material respects in accordance with the
requirements of all applicable Laws, including ERISA and the Code.
(h) There are no material controversies, audits or investigations pending or threatened in connection with any Lorillard
Employee Plan.
(i) The Acquiror has previously been provided a true and correct listing, as of June 16, 2014, of each Lorillard
Employee, his or her current rate of annual base salary or current wages, 2014 annual bonus target, job title, employment
status, work location and date of hire.
(j) The Lorillard Asset Owners are in compliance in all material respects with all applicable Laws governing the
employment of labor, including all Laws relating to wages, hours, discrimination, termination, reductions in force, layoff,
classification of employees for purposes of overtime, immigration, civil rights, safety and health, workers’ compensation and
the collection and payment of withholding and/or social security Taxes and similar Taxes. No Lorillard Asset Owner has any
material Liability, for which the Acquiror or any of its Affiliates would reasonably be expected to be liable on and after the
Closing, by reason of an individual who performs or performed services for the Business for the Lorillard Asset Owners in the
United States in any capacity being improperly excluded from participating in a Lorillard Employee Plan; and each Lorillard
Employee in the United States has been properly classified in all material respects as “exempt” or “nonexempt” under
applicable Law.
(k) The Lorillard Asset Owners have taken prior to the date of this Agreement all actions required by Law to be taken
prior to the date of this Agreement and all actions otherwise necessary to enable the Parties to carry out the transactions
contemplated by this Agreement with respect to trade unions, work councils, employee representatives and employees in
connection with the transactions contemplated by this Agreement, and, where such actions are required to be taken after the
date of this Agreement, whether by Law or otherwise, the Lorillard Asset Owners will take, such actions as soon as
reasonably practicable following the date of this Agreement (and in any event prior to the Closing Date or as otherwise
required under this Agreement or any exhibit hereto).
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Section 4.16. Real Property.
(a) All leases and subleases for the Transferred Leased Property under which any of the Lorillard Asset Owners is a
lessee or sublessee are in full force and effect and are enforceable in accordance with their respective terms, subject to the
effect of any applicable Laws relating to bankruptcy, reorganization, insolvency, moratorium, fraudulent conveyance or
preferential transfers, or similar Laws relating to or affecting creditors’ rights generally and subject, as to enforceability, to the
effect of general principles of equity (regardless of whether such enforceability is considered in a proceeding in equity or at
law). None of the Lorillard Asset Owners nor any other party to a lease or sublease related to Transferred Leased Properly and
to which a Lorillard Asset Owner is a party is in a material default or material breach of or has failed to perform any material
obligation under any such lease or sublease.
(b) The Lorillard Asset Owners have (i) good and marketable fee simple title to all the Transferred Owned Property, and
(ii) good and valid leasehold or subleasehold (as applicable) title to all Transferred Leased Property leased by them, in each
of cases (i) and (ii), free and clear of all Liens, except for Permitted Liens.
(c) All buildings, fixtures and other improvements located on the Transferred Real Property owned or leased by a
Lorillard Asset Owner are structurally sound and in operating condition, subject to ordinary wear and tear, except, in each
case, as would not materially adversely affect the use and operation of any such buildings, fixtures and other improvements.
Section 4.17. Insurance. Section 4.17 of the Disclosure Schedule contains a list of (a) all material insurance policies
maintained by a Lorillard Asset Owner and in effect as of the date of this Agreement that relates primarily to the blu Brand
Business or any Transferred Asset owned, leased or held by a Lorillard Asset Owner, including policy type, policy numbers,
policy periods, limits of coverage, and information regarding any settlement or commutation of the same and (b) with respect
to the blu Brand Business, the Lorillard Assets owned, leased or held by a Lorillard Asset Owner or the Assumed Liabilities
that are Liabilities of a Lorillard Asset Owner, a list of all pending claims as of the date of this Agreement against any such
insurance policy. Subject to any settlements and commutations and except as would not reasonably be expected to be
material to an owner of the Lorillard Assets, all such insurance policies are in full force and effect, and all premiums due
thereunder have been paid. Since January 1, 2013, no Lorillard Asset Owner has received written notice of cancellation or
termination, other than in connection with normal renewals, of any such insurance policies. There is no claim with respect to
the blu Brand Business, Lorillard Assets or Assumed Liabilities by any Lorillard Asset Owner pending under any such
insurance policies that (a) has been denied or disputed by the insurer other than denials and disputes in the ordinary course of
business consistent with past practice or (b) if not paid would reasonably be expected to be material to an owner of the
Lorillard Assets.
Section 4.18. Disclosure of State Settlement Arrangements. Lorillard has made available to the Acquiror all Contracts
and Governmental Orders to which any Lorillard Asset Owner is a party or bound, in each case with respect to the Lorillard
Brands or the blu Brand Business, and that relate wholly or partially to any of the State Settlements including any agreement
or arrangement relating to the allocation of any amount with respect to any State Settlement payment among the OPMs or
between any Lorillard Asset Owner and any other
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signatory or litigant. There are no agreements existing as at the date hereof and as of the Closing Date among the OPMs with
respect to the MSA, or among the Settling Defendants with respect to any of the PSS Agreements, that affect the Maverick
Brand other than those set out in Section 4.9 of Exhibit F to this Agreement. Except for matters that, individually or in the
aggregate, have not had and would not reasonably be expected to have a Material Adverse Effect, there are no claims or
disputes or outstanding obligations under the Growers Trust.
Section 4.19. Disclosure of DoJ Tobacco Case Documentation. Within 90 days following the date of this Agreement,
Lorillard will have made available to the Acquiror all Contracts and Governmental Orders to which any Lorillard Asset
Owner is a party or bound, in each case with respect to the Lorillard Brands or the blu Brand Business, and that relates to the
DoJ Tobacco Case.
Section 4.20. Compliance with Final Judgment and Remedial Order. Except for matters that, individually or in the
aggregate, have not had and would not reasonably be expected to have a Lorillard Material Adverse Effect, each Lorillard
Asset Owner has complied with all obligations under the Final Judgment and Remedial Order applicable to the Lorillard
Brands or blu Brand Business, and as of the date of this Agreement, no such Person has received any written notice or other
written communication of any material breach of any of its obligations under any such Final Judgment and Remedial Order.
Section 4.21. Compliance with State Settlements. Except for matters that, individually or in the aggregate, have not had
and would not reasonably be expected to have a Lorillard Material Adverse Effect, each Lorillard Asset Owner has complied
with all obligations under the State Settlements applicable to it, and as of the date of this Agreement, no such Person has
received any written notice or other written communication of any material breach of any of its obligations under any State
Settlement.
Section 4.22. Compliance with Certification/Listing. Except for matters that, individually or in the aggregate, have not
had and would not reasonably be expected to have a Lorillard Material Adverse Effect, each Certification/Listing in respect
of the Lorillard Brands is valid, and as of the date of this Agreement, no Lorillard Asset Owner has received any written
notice or other written communication of any expiration, invalidity or material adverse change in such Certification/Listing
or any material noncompliance or alleged material noncompliance with any Law applicable to such Certification/Listing.
Section 4.23. Brokers. Except for fees and expenses of Barclays Capital Inc. and Centerview Partners LLC (the
“Lorillard Bankers”) in connection with their rendering of investment banking advice to Lorillard, no broker, finder or
investment banker is entitled to any brokerage, finder’s or other fee or commission from any Lorillard Asset Owner in
connection with the sale of the Lorillard Brands or the blu Brand Business based upon arrangements made by or on behalf of
Lorillard. Lorillard is solely responsible for the investment advisory fees and expenses of the Lorillard Bankers.
Section 4.24. No Indebtedness as of Closing. As of the Closing, no Transferred Asset owned by a Lorillard Asset Owner
will be encumbered with any Indebtedness.
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Section 4.25. Authority; Performance.
(a) Each of the Lorillard Asset Owners has full power and authority to consummate the transactions contemplated to be
consummated by it by this Agreement.
(b) The consummation by each Lorillard Asset Owner of the transactions contemplated by this Agreement has been
duly authorized by all requisite corporate or equivalent action on the part of such Lorillard Asset Owner.
ARTICLE V
REPRESENTATIONS AND WARRANTIES OF THE ACQUIROR
The Acquiror represents and warrants to RAI that, except as set forth in the Acquiror Disclosure Schedule:
Section 5.01. Incorporation and Qualification of the Acquiror. The Acquiror is a limited liability company duly
organized, validly existing and in good standing under the Laws of Texas and has all necessary limited liability company
power and authority and possesses all Permits necessary to enable it to own, lease, or otherwise hold its properties and assets
and to conduct its business as currently conducted. Imperial is, indirectly, the holder of all of the equity interests in the
Acquiror.
Section 5.02. Authority; Execution and Delivery; Enforceability.
(a) The Acquiror has full power and authority to execute and deliver this Agreement and each Ancillary Agreement to
which it is, or is specified to be, a party and, subject to receiving the Imperial Shareholder Approval, to consummate the
transactions contemplated to be consummated by it by, and carry out its obligations under, this Agreement and each such
Ancillary Agreement.
(b) The execution and delivery by the Acquiror of this Agreement and the other Transaction Agreements to which the
Acquiror is, or is specified to be, a party, and the consummation by the Acquiror of the transactions contemplated by, and the
performance by the Acquiror of its obligations under, the Transaction Agreements have been duly authorized by all requisite
corporate action on the part of the Acquiror.
(c) This Agreement has been, and upon execution and delivery each Ancillary Agreement to which the Acquiror is, or is
specified to be, a party will be, duly executed and delivered by the Acquiror, and (assuming due authorization, execution
and delivery by the other party or parties thereto) this Agreement constitutes, and upon execution and delivery each
Ancillary Agreement will constitute, legal, valid and binding obligations of the Acquiror, enforceable against the Acquiror
in accordance with their respective terms, subject to the effect of any applicable Laws relating to bankruptcy, reorganization,
insolvency, moratorium, fraudulent conveyance or preferential transfers, or similar Laws relating to or affecting creditors’
rights generally and to the effect of general principles of equity (regardless of whether such enforceability is considered in a
proceeding in equity or at law).
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Section 5.03. No Conflict. The execution, delivery and performance by the Acquiror of, and the consummation by the
Acquiror of the transactions contemplated by, the Transaction Agreements do not and will not (a) violate or conflict with the
limited liability company agreement of the Acquiror, (b) conflict with or violate any Law or Governmental Order applicable
to the Acquiror or (c) result in any breach of, or constitute a default (or event that with the giving of notice or lapse of time, or
both, would become a default) under, or give to any Person any rights of termination, amendment, recapture, acceleration or
cancellation of, or result in the creation of any Lien on any of the assets or properties of the Acquiror pursuant to, or require
the consent of or notice to any Person under, any note, bond, mortgage, indenture, Contract or Permit to which the Acquiror
is a party or by which any of such assets or properties is bound, except, in the case of clauses (b) and (c), any such conflicts,
violations, breaches, defaults, rights or Liens as would not, individually or in the aggregate, reasonably be expected to
prevent, materially impair or delay the ability of the Acquiror to consummate the transactions contemplated by, or perform its
obligations under, the Transaction Agreements.
Section 5.04. Governmental Notices, Consents and Approvals. The execution and delivery by the Acquiror of this
Agreement and the other Transaction Agreements to which it is, or is specified to be, a party do not, and the performance by
the Acquiror of, and the consummation by the Acquiror of the transactions contemplated by, the Transaction Agreements
will not, require any consent, approval, authorization or other action by, or any filing with or notification to, any
Governmental Authority, except (a) as contemplated by Section 9.01(a); (b) the required prior approval of the DC District
Court to transfer the Acquired Tobacco Cigarette Brands to the Acquiror as contemplated by Section 9.01(d); (c) the change
to the brands listing of the Acquired Tobacco Cigarette Brands by NAAG as contemplated by Section 6.19, (d) the
certification or recertification (if applicable) of the Acquired Tobacco Cigarette Brands by the States as contemplated by
Section 6.19; (e) compliance with Section XVIII(c) of the MSA; (f) the notice of transfer of the Acquired Tobacco Cigarette
Brands and related assets to the MSA Settling States as contemplated by Section 6.19 and Section 6.20 and Section XVIII(x)
of the MSA; (g) to the extent necessary, approval or authorization by the PSS; and (h) where the failure to obtain such
consent, approval, authorization or action, or to make such filing or notification, would not prevent, materially impair or
delay the ability of the Acquiror to consummate the transactions contemplated by, or perform its obligations under, the
Transaction Agreements.
Section 5.05. Information Supplied. None of the information provided or to be provided by the Acquiror specifically for
inclusion or incorporation by reference in materials filed by RAI or Lorillard with the SEC or mailed to RAI shareholders or
Lorillard stockholders, at the time such materials are filed with the SEC or first mailed to RAI shareholders or Lorillard
stockholders, as the case may be, will contain any untrue statement of a material fact or omit to state any material fact
required to be stated therein or necessary to make the statements therein, in light of the circumstances under which they are
made, not misleading.
Section 5.06. Financial Ability.
(a) Subject to Section 5.06(f), the Acquiror has sufficient funds available to it, and (subject only to Closing) will have
sufficient funds available to it under the financing agreements (the “Financing Agreements”) entered into to finance the
Purchase Price, to pay when required by the Transaction Agreements, all amounts payable by it or any of its Affiliates
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under or as contemplated by the Transaction Agreements, including payment of the Purchase Price together with any fees
and expenses to be borne by the Acquiror in accordance with the Transaction Agreements (collectively, the “Required
Amount”). The financing under the Financing Agreements to finance the Required Amount is collectively referred to in this
Agreement as the “Debt Financing”.
(b) The Acquiror has, prior to the execution of this Agreement, delivered to RAI true and complete copies of the
Financing Agreements (redacted as necessary to address reasonable confidentiality concerns but only to the extent that any
such redaction is not directly or indirectly in respect of any provision which relates to the commitment to provide the Debt
Financing), pursuant to which the Acquiror will have sufficient funds to pay when required by the Transaction Agreements
the Required Amount.
(c) The Financing Agreements are in full force and effect and constitute legal, valid and binding obligations of each of
the parties thereto (in the case of parties other than Affiliates of the Acquiror, so far as the Acquiror is aware).
(d) The Financing Agreements in the form delivered to RAI have not been amended or modified: (i) in a manner which
would reduce the aggregate amount of the Debt Financing set forth in the Financing Agreements below the Required
Amount; or (ii) in a manner otherwise likely to prevent or impair or delay the Closing or the date on which the Debt
Financing would otherwise be obtained, and the Acquiror will promptly deliver true and correct copies of any amendment,
replacement, supplement or modification to the Financing Agreements to RAI and Lorillard, if they are amended, modified,
replaced or supplemented in any respect that would have an effect specified in (i) or (ii) above.
(e) Except to the extent refinanced on a dollarfordollar basis through issues of debt for cash by Affiliates of the
Acquiror, the commitments available to finance the Required Amount contained in the Financing Agreements have not as of
the date of this Agreement been and as of Closing will not have been withdrawn, terminated or rescinded in any respect.
(f) There are no conditions to the Acquiror’s or any of its Affiliates’ ability to borrow under the Financing Agreements
and to pay when required the Required Amount, other than: (i) any conditions precedent to Closing under this Agreement;
(ii) the conditions expressly set forth in the Financing Agreements; and (iii) any other conditions that have been satisfied on
the date of this Agreement and will remain satisfied at Closing.
(g) Each warranty, representation, covenant and obligation of the Acquiror or any of its Affiliates made, given or
undertaken in or pursuant to the Financing Agreements, the breach of or noncompliance with which would limit or prevent
the borrowing of funds to finance the payment of the Required Amount under the Financing Agreements and the use of such
portion thereof as may be required by the Acquiror to enable it to consummate the Closing and to perform its other
obligations under the Transaction Agreements, has not been breached and will not at Closing be breached in any respect
which would limit or prevent the borrowing of funds under the Financing Agreements as at Closing and the use of such
portion thereof as may be required by the Acquiror to enable it to consummate the transactions contemplated by, and to
perform its other obligations under, the Transaction Agreements.
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(h) The Acquiror has no reason to believe that it or any of its Affiliates will be unable to satisfy on a timely basis any
warranty, covenant or obligation prior to or on Closing to be satisfied by the Acquiror or the Affiliates of the Acquiror
contained in the Financing Agreements, the nonsatisfaction of which would limit, delay or prevent the borrowing of funds
under the Financing Agreements to finance the Required Amount, and the Acquiror undertakes that if it becomes aware of
any such reason prior to the Closing, it will promptly notify the Sellers of the same.
(i) As of the date of this Agreement there are no outstanding borrowings under or pursuant to the Existing Facilities
Agreement (as such term is defined in the original form of the Financing Agreements) and at or prior to the Closing, there
will not be any such outstanding borrowings by the Acquiror or any of its Affiliates thereunder.
Section 5.07. Brokers. Except for the fees and expenses of Credit Suisse and Goldman Sachs (collectively, the “Imperial
Bankers”) in connection with their rendering of investment banking advice to the Acquiror and its Affiliates, no broker,
finder or investment banker is entitled to any brokerage, finder’s or other fee or commission from the Acquiror or any of its
Affiliates in connection with the transactions contemplated by this Agreement based upon arrangements made by or on
behalf of the Acquiror or any of its Affiliates. The Acquiror is solely responsible for the investment advisory fees and
expenses of the Imperial Bankers.
ARTICLE VI
ADDITIONAL AGREEMENTS
Section 6.01. Conduct Prior to the Closing. Except as required by applicable Law or as otherwise contemplated by or
necessary to effectuate the Merger or to perform the Transaction Agreements and except for matters identified in Section 6.01
of the Disclosure Schedule, from the date of this Agreement through the Closing, unless the Acquiror otherwise consents in
writing in advance (such consent not be unreasonably withheld, conditioned or delayed), from the date of this Agreement
until the Closing, or, if earlier, the termination of this Agreement in accordance with its terms, RAI will, and will cause the
RAI Asset Owners to, and will use its reasonable best efforts to cause the Lorillard Asset Owners to: (A) operate the business
related to the RAI Brands and the PR Business and the blu Brand Business in the ordinary course in all material respects;
(B) use reasonable best efforts to preserve intact the material business relationships and goodwill associated with the
Acquired Brands, the blu Brand Business and the PR Business with the material customers, material suppliers, material
distributors, material agents, material retailers and others with whom the RAI Asset Owners or Lorillard Asset Owners have
business relationships with respect to the business related to the Acquired Brands and the blu Brand Business or the PR
Business, as applicable; (C) use reasonable best efforts to continue distribution practices substantially in accordance with
past practice; and (D) use reasonable best efforts to keep available the services of executive officers and the Key Lorillard
Employees who are Proposed Transferred Employees in the ordinary course consistent with past practice. In addition, and
without limiting the generality of the foregoing, except for matters identified in Section 6.01 of the Disclosure Schedule,
unless the Acquiror otherwise consents in writing in advance (such consent not be unreasonably withheld,
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conditioned or delayed), from the date of this Agreement until the Closing, or, if earlier, the termination of this Agreement in
accordance with its terms, RAI will not and will cause the other Sellers not to:
(a) grant any Lien (other than granting or suffering to exist a Permitted Lien) on any material Transferred Assets
(whether tangible or intangible) that will not be extinguished, as to the Transferred Assets, at the Closing;
(b) acquire (by merger, consolidation, acquisition of stock or assets or otherwise) any corporation, partnership or other
business organization or division that would constitute Transferred Assets in excess of $35,000,000 in the aggregate;
(c) incur or suffer to exist any Indebtedness (including intercompany Indebtedness) that would encumber any
Transferred Asset, or otherwise issue any debt securities or assume, grant, guarantee or endorse, or otherwise as an
accommodation become responsible for, the obligations of any Person, except for any Indebtedness, debt securities or
obligations for which RAI or its Affiliates shall be solely obligated and that shall be Excluded Liabilities or that will be
extinguished on or prior to the Closing;
(d) other than in the ordinary course of business consistent with past practice, waive any claims or rights of material
value to the Acquired Brands, the PR Business or the blu Brand Business (to the extent such claims or rights would
constitute Transferred Assets);
(e) sell, pledge, assign, transfer, lease, sublease, license or otherwise dispose of any Transferred Assets, other than
(i) Intellectual Property, Inventory and obsolete or excess Equipment in the ordinary course of business consistent with past
practice or (ii) pursuant to existing Assumed Contracts or commitments or pursuant to Assumed Contracts entered into after
the date of this Agreement without violating the terms of this Agreement;
(f) with respect to (i) the blu Brand Business, (A) undertake or commit to undertake any capital expenditure in any 12
month period (to the extent such capital expenditure would constitute an Assumed Liability) in excess of $10,000,000 in the
aggregate for all such capital expenditures that are not contemplated by the capital plans set forth in Section 6.01(f)(1) of the
Disclosure Schedule or (B) fail to make any capital expenditure contemplated by the capital plans set forth in Section 6.01(f)
(1) of the Disclosure Schedule, except to the extent such failure would not materially affect the capital plan or cause a timing
delay of more than a quarter or (ii) the PR Business, (A) undertake or commit to undertake any capital expenditure in any 12
month period (to the extent such capital expenditure would constitute an Assumed Liability) in excess of $20,000 in the
aggregate for all such capital expenditures that are not contemplated by the capital plans set forth in Section 6.01(f)(2) of the
Disclosure Schedule or (B) fail to make any material capital expenditure contemplated by the capital plans set forth in
Section 6.01(f)(2) of the Disclosure Schedule;
(g) solely with respect to Proposed Transferred Employees, other than to the extent required by any existing Employee
Plan or expressly contemplated or permitted by the terms of this Agreement or the Merger Agreement, (i) grant or announce
any increase in the wages, salaries, compensation, bonuses, incentives, pension or other benefits payable, other than
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in the ordinary course of business consistent with past practice, (ii) establish, adopt, amend or become a party to any new
employee benefit or compensation plan, program, commitment, agreement or arrangement or collective bargaining agreement
or other trade union agreement or amend any existing Employee Plan (including any employment agreement) in a manner
that affects compensation or benefits payable, other than immaterial amendments, renewals and other changes in the ordinary
course of business consistent with past practice, (iii) increase or promise to increase any benefits under any Employee Plan,
other than in the ordinary course of business consistent with past practice, (iv) accelerate any vesting of compensation or
benefits or pay any material compensation or benefits not otherwise due, (v) grant any rights to severance or termination pay
to, or enter into any employment, consulting or severance agreement, other than in the ordinary course of business consistent
with past practice, or (vi) with respect to any Employee Plan that is assumed as provided in Exhibit D, modify the actuarial
assumptions used for determining benefits thereunder or fund any trusts related thereto, except, in each case, as required by
Law (including, without limitation, Lorillard’s obligation to engage in good faith bargaining);
(h) other than in the ordinary course, make any changes in any material respects to the working capital policies of the
blu Brand Business or the PR Business or the inventory maintenance policies applicable to the Inventory;
(i) enter into any transactions or Contracts with Affiliates that would be Assumed Contracts or otherwise binding on the
Transferred Assets after the Closing, other than in the ordinary course of business consistent with past practice;
(j) (i) other than in the ordinary course of business consistent with past practice, terminate, modify or amend, release,
enter into, extend or waive any material right under, or discharge any other party thereto of any of their material obligations
under, any lease in respect of Transferred Leased Property; or (ii) enter into any Contract that materially restrains, materially
restricts or materially limits (A) the ability to sell, distribute or market any Acquired Tobacco Cigarette Brand or (B) the blu
Brand Business or the PR Business from competing with or conducting any business or line of business in any geographic
area, in each case other than exclusive distribution, agency or supply arrangements (not with Affiliates) entered into in the
ordinary course of business consistent with past practice;
(k) fail to materially comply with any Law applicable to the operation or conduct of the blu Brand Business or PR
Business;
(l) take any action that is reasonably likely to result in the termination, suspension, material modification, revocation or
nonrenewal of any Permits that are material to the blu Brand Business or PR Business;
(m) enter into any new Contract that, if entered into prior to the date of this Agreement would be an Assumed Contract,
or terminate, materially modify or materially amend, release, enter into, extend, waive any material right under, assign or
otherwise change any material rights under, or discharge any other party thereunder of any of their material obligations under
any Assumed Contract, except in each case (i) in the ordinary course of business consistent with past practice or
(ii) consistent with subsections (g) and (n);
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(n) agree to any modification of payments or obligations under any State Settlement or agreement related to any State
Settlement or in relation to the DoJ Tobacco Case, including agreements with States, other OPMs or SPMs, that by its terms
applies to the Acquired Tobacco Cigarette Brands (or any of them) differently than it does to other tobacco cigarette brands
owned by RAI or Lorillard, or take or fail to take any action under any State Settlement that could affect the Acquiror’s
payment or other obligations after the Closing or waive any credit or right under any State Settlement to which the Acquiror
would be entitled after the Closing;
(o) take any action (including any action with respect to the FDA, any State or NAAG) that is reasonably likely to
result in the termination, suspension, material modification, revocation or nonrenewal of the brand registrations, licenses or
Certification/Listing of the Acquired Tobacco Cigarette Brands;
(p) take any action that is reasonably likely to result in a material adverse change in any obligations under the Final
Judgment and Remedial Order in respect of the Acquired Tobacco Cigarette Brands; or
(q) authorize or enter into any transaction, agreement, commitment, undertaking or arrangement with respect to any of
the foregoing.
Nothing in this Section 6.01 shall be deemed to limit any transfer of Excluded Assets prior to the Closing. Nothing in this
Section 6.01 is intended to, or should be interpreted to, limit Lorillard’s ability to engage in any legally required good faith
bargaining with the unions representing Lorillard employees. Nothing in this Section 6.01 or in the remainder of this
Agreement shall give the Acquiror, directly or indirectly, the right to control or direct the operations of RAI or Lorillard or
any of their respective Affiliates with respect to the Transferred Assets prior to the Closing. Nothing in this Section 6.01 will
restrict RAI or Lorillard or any of their respective Affiliates from taking any action required to be taken by it or from
exercising any right permitted under Section 5.02, Section 5.03 or, subject to the proviso to Section 6.16(b) hereof,
Section 6.03 of the Merger Agreement.
Section 6.02. Access to Information; Cooperation.
(a) From the date of this Agreement until the Closing, or, if earlier, the termination of this Agreement in accordance with
its terms, upon reasonable prior notice, and except as determined in good faith to be necessary to ensure compliance with any
applicable Laws and subject to any applicable privileges (including the attorneyclient privilege) and contractual
confidentiality obligations, RAI shall, and shall cause its Affiliates and Lorillard and each of its and their respective
Representatives to: (i) afford the Acquiror and its Representatives reasonable access, during normal business hours, to the
properties and the Books and Records of each RAI Asset Owner and Lorillard Asset Owner relevant to the Transferred
Assets; and (ii) furnish to the Acquiror and its Representatives such additional financial and operating data and other
information regarding the Transferred Assets as the Acquiror may from time to time reasonably request, in each case for
purposes of preparing to operate the Business immediately following the Closing, including, without limiting the foregoing,
access to the following employee information: current rate of annual base salary or current wages, 2014 annual bonus
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target, job title, employment status, work location and date of hire; provided that (A) such additional financial and other
information is available to the Sellers or their respective Affiliates, as applicable, and (B) any such investigation shall not
unreasonably interfere with any of the businesses, personnel or operations of the Sellers or any of their respective Affiliates;
provided, further, that the auditors and accountants of the Sellers and their Affiliates shall not be obliged to make any work
papers available to any Person except in accordance with such auditors’ and accountants’ normal disclosure procedures and
then only after such Person has signed a customary agreement relating to such access to work papers in form and substance
reasonably acceptable to such auditors or accountants. If so requested by RAI or the Acquiror, the Parties will enter into a
customary joint defense agreement with respect to any information to be provided to the Acquiror pursuant to this
Section 6.02(a).
(b) In addition to the obligations set forth in Section 6.22, from and after the Closing, in connection with the
preparation of Tax Returns or financial statements or reporting obligations, upon reasonable prior notice, and except as
determined in good faith to be necessary to (x) ensure compliance with any applicable Law, (y) preserve any applicable
privilege (including the attorneyclient privilege), or (z) comply with any contractual confidentiality obligations, each Party
shall, and shall cause its Affiliates to afford the Representatives of the other Party, their Affiliates and their representatives
reasonable access, during normal business hours, to all Books and Records, documents and other information within the
knowledge, possession or control of the other Party or its Affiliates in respect of, in the case of requests by RAI, any
Excluded Assets, and in respect of requests by the Acquiror, any Transferred Assets; provided that (A) such additional
financial and other information is available to the other Party or its Affiliates, as applicable, (B) any such investigation shall
not unreasonably interfere with the business or operations of the other Party or any of its Affiliates and (C) the auditors and
accountants of the other Party or its Affiliates shall not be obligated to make any work papers available to any Person except
in accordance with such auditors’ and accountants’ normal disclosure procedures and then only after such Person has signed
a customary agreement relating to such access to work papers in form and substance reasonably acceptable to such auditors
or accountants. If so requested the Parties shall enter into a customary joint defense and confidentiality agreement with
respect to any information to be provided pursuant to this Section 6.02(b).
Section 6.03. Confidentiality.
(a) The terms of the letter agreement dated March 3, 2014 (the “Confidentiality Agreement”), among Imperial, RAI,
Lorillard and BAT are incorporated into this Agreement by reference and shall continue in full force and effect until the
Closing, at which time the confidentiality obligations under the Confidentiality Agreement shall terminate; provided,
however, that Imperial’s confidentiality obligations shall terminate only in respect of that portion of the Evaluation Material
(as defined in the Confidentiality Agreement) relating to the Business. If, for any reason, the sale of the Transferred Assets is
not consummated, the Confidentiality Agreement shall continue in full force and effect in accordance with its terms. The
execution of this Agreement shall constitute written consent by RAI pursuant to the Confidentiality Agreement to all actions
by the Acquiror and Imperial that are required or expressly permitted by this Agreement that would otherwise be restricted
by the Confidentiality Agreement. The Confidentiality Agreement is hereby amended, as of the date of this Agreement, to
include in the definition of “Representatives” all existing and prospective direct and indirect financing sources of Imperial
and its Affiliates.
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(b) From and after the Closing, RAI shall, and shall cause its Affiliates and its and their respective Representatives to,
hold in confidence any and all confidential and proprietary information, whether written or oral, concerning the Business,
except to the extent that RAI can show that such information (i) is generally available to the public through no fault of RAI,
any of its Affiliates or its or their respective Representatives or (ii) is lawfully acquired by RAI, any of its Affiliates or its or
their respective Representatives from and after the Closing from sources that are not prohibited from disclosing such
information by a legal, contractual or fiduciary obligation. From and after the Closing, the Acquiror shall, and shall cause its
Affiliates and its and their respective Representatives to, hold in confidence any and all confidential and proprietary
information, whether written or oral, concerning the Retained Lorillard Brands, except to the extent that the Acquiror can
show that such information (i) is generally available to the public through no fault of the Acquiror, any of its Affiliates or its
or their respective Representatives or (ii) is lawfully acquired by the Acquiror, any of its Affiliates or its or their respective
Representatives from and after the Closing from sources that are not prohibited from disclosing such information by a legal,
contractual or fiduciary obligation. If a Party or any of its Affiliates or its or their respective Representatives is compelled to
disclose any such confidential and proprietary information by judicial or administrative process or by other requirements of
Law, or if it becomes necessary for such disclosing Party or any of its Affiliates to disclose such information in connection
with any legal or administrative proceeding, the disclosing Party shall promptly notify the other Party in writing and shall
disclose only that portion of such information as is necessary, and the disclosing Party shall provide the other Party with such
appropriate protective order or other reasonable assurance that such information will be accorded confidential treatment as
such other Party may reasonably request.
Section 6.04. Regulatory and Other Authorizations; Consents.
(a) Each of the Parties shall, and each shall cause its Affiliates and each of its and their respective Representatives to:
(i) promptly obtain all authorizations, consents, orders, approvals, declarations, certifications, listings or Permits from, and
make all filings with, all Governmental Authorities that may be, or become, necessary for its execution and delivery of,
performance of its obligations pursuant to, and consummation of the transactions contemplated by, the Transaction
Agreements, (ii) subject to the terms of this Agreement, take all such actions as may be requested by any such Governmental
Authority to obtain such authorizations, consents, orders and approvals and (iii) subject to the terms of this Agreement, avoid
the entry of, or effect the dissolution of, any Governmental Order or temporary restraining order in any suit or proceeding that
would otherwise have the effect of preventing or materially delaying the consummation of the transactions contemplated by
this Agreement. Each of the Parties will cooperate with the other in seeking promptly to obtain all such required
authorizations, consents, orders and approvals. Subject to Section 6.04(f), no Party shall (and each shall ensure that none of
its Affiliates or its or their respective Representatives shall) take any action that would reasonably be expected to have the
effect of materially delaying, materially impairing or materially impeding the receipt of any required approvals.
47

http://www.sec.gov/Archives/edgar/data/1424847/000119312514269468/d757470dex22.htm

54/207

1/12/2016

EX2.2

(b) In furtherance but not in limitation of the foregoing, and in relation to the HSR Act filing relating to the Merger,
each of the Parties shall use its reasonable best efforts to cause the Governmental Authority that investigates the Merger
pursuant to the HSR Act to enter a Governmental Order that incorporates, whether directly or by reference, the terms of this
Agreement and the Ancillary Agreements.
(c) In addition to the obligations set forth in Section 6.04(a):
(i) each Party agrees: (A) to make or cause to be made appropriate joint advance notices, applications and
submissions to States with respect to any changes in any Certification/Listing pursuant to the transactions contemplated
by this Agreement and, in the case of RAI and Lorillard, the Merger Agreement, as promptly as practicable, and in any
event, no later than 90 days prior to the Closing, requesting that all required changes in such Certification/Listing be
made on the Closing Date, that the existing certifications remain in place until all required changes in such
Certification/Listing are made, and that appropriate provisions for transition and sellthrough of the Acquired Tobacco
Cigarette Brands are included in such changes to the Certification/Listing; (B) to supply as promptly as practicable any
additional information and documentary material that may be requested by any State or NAAG in connection with such
Certification/Listing; and (C) to engage and cooperate in all communications, meetings and other actions (including
litigation) reasonably required to prevent any period of delisting and ensure that the sale of the Acquired Tobacco
Cigarette Brands in the States by or on behalf of Acquiror is permitted under applicable Law as of and after the Closing
Date, including without limitation coordinating to ensure that the date the Acquired Tobacco Cigarette Brands are
delisted (if applicable) occurs on the day that the certification changes to Acquiror and maintaining listings in place to
ensure the products are continuously certified/listed.
(ii) To the extent any Certification/Listing is required in connection with any contract manufacturing arrangement
following the Closing, RAI and the Acquiror agree: (A) to make or cause to be made appropriate joint advance notices,
applications and submissions to States with respect to any such Certification/Listing; (B) to supply as promptly as
practicable any additional information and documentary material that may be requested by any State or NAAG in
connection with such Certification/Listing; and (C) to engage in all communications, meetings and other actions
(including litigation) reasonably required to prevent any period of delisting and ensure that the sale of the relevant
tobacco cigarette brand (including any relevant Acquired Tobacco Cigarette Brand) in the States by or on behalf such
other party or any of its Affiliates is permitted under applicable Law as of and after the Closing Date.
(d) Subject to any applicable confidentiality obligations, each of the Acquiror and RAI shall promptly notify the other
Party of any oral or written communication it receives from any Governmental Authority, NAAG, OPM, SPM, other
signatory to or litigant in respect of any State Settlement, Certification/Listing, DC District Court, United States Department
of Justice or defendant, intervenor or interested party in the DoJ Tobacco Case, permit the other party to review in advance
any communication proposed to be made by such party to any Governmental Authority, NAAG, OPM, SPM, other signatory
to or litigant in respect of any
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State Settlement, Certification/Listing, DC District Court, United States Department of Justice or defendant or interested
party in the DoJ Tobacco Case and shall provide the other party with copies of all correspondence, filings or other
communications between them or any of their Representatives, on the one hand, and any Governmental Authority, NAAG,
OPM, SPM, other signatory to or litigant in respect of any State Settlement, Certification/Listing, DC District Court, United
States Department of Justice or defendant or interested party in the DoJ Tobacco Case or members of its staff, on the other
hand, in each case, relating to the matters that are subject of this Agreement or the Merger Agreement. No Party shall agree to
participate in any meeting with any Governmental Authority, NAAG, OPM, SPM, other signatory to or litigant in respect of
any State Settlement, Certification/Listing, DC District Court, United States Department of Justice or defendant or interested
party in the DoJ Tobacco Case in respect of any such filings, investigation or other inquiry unless it consults with the other
Party in advance and, to the extent permitted by such Governmental Authority, gives the other Party the opportunity to
attend and participate at such meeting. Subject to the Confidentiality Agreement, the Parties will coordinate and cooperate
fully with each other in exchanging such information and providing such assistance as the other Party may reasonably
request in connection with the foregoing. Notwithstanding anything to the contrary in this Section 6.04(d), the Parties may,
as they reasonably deem advisable and necessary, designate any competitively sensitive material provided to the other under
this Section 6.04(d) as “outside counsel only,” and such materials shall be given only to the outside counsel of the recipient
Party. Materials provided to the other Party or its outside counsel may be redacted as necessary to address reasonable
attorneyclient privilege or confidentiality concerns. Nothing in this Section 6.04(d) shall be applicable to Tax matters. To
the extent that any disclosure that would otherwise be required under this Section 6.04(d) is precluded by a confidentiality
obligation of the type referred to above, the Party bound by the relevant confidentiality obligation shall notify the other
Party that the relevant oral or written communication has occurred but that such Party is prevented from disclosing it under
this Section 6.04(d) due to a confidentiality obligation.
(e) Each Party agrees to cooperate and use reasonable best efforts to obtain any other consents and approvals that may
be required in connection with the transactions contemplated by the Transaction Agreements; provided, however, that
nothing in this Section 6.04(e) will be deemed to require any of the Sellers or any of their Affiliates to make any payments or
agree to amend or modify any existing material commercial terms of any Contract in connection with seeking to obtain any
such consents or approvals, nor will anything in this Section 6.04(e) require the Acquiror or any of its Affiliates to take any
action in relation to the Class 1 Circular, the Imperial Shareholder Resolution or any related matter other than as set out in
Section 6.05 below.
(f) Notwithstanding the foregoing, nothing in this Section 6.04 or otherwise in this Agreement shall require the
Acquiror or any of its Affiliates to propose, negotiate, effect or agree to, the sale, divestiture, license or other disposition of
any assets or businesses or equity interests of the Acquiror or any of its Affiliates, or of the Transferred Assets or otherwise
take any action that would limit its freedom of action with respect to, or its ability to retain any of the businesses or assets or
equity interests of Acquiror or any of its Affiliates or of the Transferred Assets. Nothing in this Section 6.04 or otherwise in
this Agreement shall require the Acquiror or any of its Affiliates to propose, negotiate, effect or agree to, the purchase,
acquisition or license of any business or equity interests or assets (other than the Transferred Assets) or the assumption
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of the liabilities (other than the Assumed Liabilities) of RAI or Lorillard or their respective Affiliates or of any other Person.
In connection with seeking any consent of a Governmental Authority to the Transactions or the Merger, (i) without the prior
written consent of RAI, the Acquiror shall not, and shall cause its Affiliates not to, propose, negotiate, effect or agree to, any
sale, divestiture, purchase, acquisition license or other transaction of any business or equity interests or assets of RAI or
Lorillard (other than the Transferred Assets) or the assumption of the Liabilities of RAI or Lorillard (other than the Assumed
Liabilities) and (ii) except as contemplated by the Transaction Agreements, without the prior written consent of the other
Party, no Party shall, and each Party shall cause its Affiliates not to, take any action or propose, negotiate or agree to (A) take
any action that would limit another Party’s freedom of action with respect to, or its ability to retain any of the businesses or
assets or equity interests of such Party or any of its Affiliates or (B) any requirement that any Party or any of its Subsidiaries
modify, waive or terminate any marketing, promotion, rebate or discount policy, program, arrangement or understanding in
existence as of the date of this Agreement.
(g) Notwithstanding the foregoing, nothing in this Section 6.04 or otherwise in this Agreement shall (i) limit or prevent
RAI from taking any actions required to be taken by it or its Subsidiaries pursuant to Section 6.03 of the Merger Agreement
(subject to the proviso to Section 6.16(b)) or (ii) require RAI, Lorillard or any of their respective Subsidiaries to offer, take,
commit to or accept any action, restrictions or limitations of or on RAI or Lorillard or their respective Subsidiaries, or to
permit such actions, restrictions or limitations, in each case if such actions, restrictions or limitations, individually or in the
aggregate, would or would reasonably be expected to result in a Substantial Detriment (as defined in the Merger Agreement).
Section 6.05. Imperial Shareholder Approval and Meeting; Class 1 Circular.
(a) The Imperial Board has unanimously adopted resolutions: (i) determining that the terms of the transactions
contemplated by this Agreement are advisable and will promote the success of Imperial; (ii) approving this Agreement and
the transactions contemplated by this Agreement; (iii) directing that a resolution (the “Imperial Shareholder Resolution”) to
approve the transactions contemplated by this Agreement for purposes of Chapter 10 of the listing rules (the “Listing Rules”)
produced by the Financial Conduct Authority (“FCA”) under Part VI of the Financial Services and Markets Act 2000, as
amended by the FCA, be submitted as soon as finalized in accordance with Section 6.05(c) to Imperial’s shareholders for
approval at a duly held meeting of such shareholders for such purpose (the “Imperial Shareholders Meeting”); (iv) that it will,
except to the extent that the Imperial Board shall have made an Adverse Recommendation Change as permitted by
Section 6.05(d), give a unanimous and unqualified recommendation to Imperial’s shareholders to vote in favor of the
Imperial Shareholder Resolution (the “Imperial Recommendation”) and include the Imperial Recommendation in the Class 1
Circular; and (v) to release, immediately following the execution of this Agreement, an announcement in the form of
Section 6.05(a) of the Acquiror Disclosure Schedule as required by Listing Rule 10.5.1R(1) and referring to the Imperial
Recommendation.
(b) Except for the affirmative vote in favor of approval of the Imperial Shareholder Resolution by the holders of ordinary
shares of Imperial representing a simple majority of the votes represented in person or by proxy at the Imperial Shareholders
Meeting (the “Imperial Shareholder Approval”), no other corporate proceedings on the part of Imperial are necessary to
authorize, adopt or approve, as applicable, the Transaction Agreements or to consummate the Transactions.
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(c) Imperial will, as soon as reasonably practicable following the date of this Agreement, prepare the Class 1 Circular
and submit it to the FCA and use its reasonable best efforts to finalize the Class 1 Circular as soon as reasonably practicable.
Imperial will duly call, give notice of, convene and hold the Imperial Shareholders Meeting for the sole purpose of seeking
the Imperial Shareholder Approval. Imperial will use its reasonable best efforts to (i) cause the Class 1 Circular to be mailed
to Imperial’s shareholders and to hold the Imperial Shareholders Meeting as soon as reasonably practicable and (ii) solicit
proxies in favor of, or, if any Adverse Recommendation Change is made by the Imperial Board, in relation to, the Imperial
Shareholder Resolution. The Parties will use their reasonable best efforts to hold the Imperial Shareholders Meeting, the
Company Stockholders Meeting (as defined in the Merger Agreement) and the Parent Shareholders Meeting (as defined in
the Merger Agreement) on the same day. If on a date for which the Imperial Shareholders Meeting is scheduled, Imperial has
not received proxies representing a sufficient number of ordinary shares of Imperial to obtain the Imperial Shareholder
Approval, whether or not a quorum is present, Imperial will have the right to make one or more successive postponements or
adjournments of the Imperial Shareholders Meeting. Imperial agrees that, unless this Agreement has been terminated in
accordance with Section 10.01(g), its obligations pursuant to this Section 6.05(c) will not be affected by the making of any
Adverse Recommendation Change by the Imperial Board.
(d) Imperial will include the Imperial Recommendation in the Class 1 Circular, except to the extent that the Imperial
Board shall have made an Adverse Recommendation Change as set out below in this Section 6.05(d). Except as set forth in
this Section 6.05(d), neither the Imperial Board nor any committee thereof will withhold, withdraw (or qualify or modify in
any manner adverse to RAI or Lorillard), or propose publicly to withhold or withdraw (or qualify or modify in any manner
adverse to RAI or Lorillard), the Imperial Recommendation (any such action being referred to as an “Adverse
Recommendation Change”). Notwithstanding the foregoing or anything else to the contrary in this Agreement, at any time
prior to obtaining the Imperial Shareholder Approval, the Imperial Board may make an Adverse Recommendation Change
only if an Intervening Event occurs and the Imperial Board determines in good faith (after consultation with its outside
counsel and financial advisor) that the failure to do so would be inconsistent with its fiduciary duties under applicable Law.
Section 6.06. Insurance.
(a) With respect to events or circumstances relating to the Transferred Assets, Assumed Liabilities or the Transferred
Employees that occurred or existed prior to the Closing Date that are covered by any Seller’s occurrencebased liability
insurance policies and any workers’ compensation insurance policies and/or comparable workers’ compensation self
insurance, state or country programs that are in effect prior to the Closing Date (the “PreClosing Insurance”), the Acquiror
may make claims under such policies after the Closing, subject to the terms and conditions thereof, and RAI shall take such
actions as may reasonably be requested by the Acquiror in connection with the tendering of such claims to the applicable
insurers under such PreClosing Insurance and to provide the Acquiror with the net proceeds it realizes with respect to such
claims.
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(b) With respect to any open claims against RAI’s or Lorillard’s insurance policies relating to the Transferred Assets,
Assumed Liabilities or Transferred Employees prior to the Closing Date, RAI shall use its reasonable best efforts, at the
Acquiror’s expense, to pursue such claims and obtain such expected proceeds; provided that the Acquiror complies with the
requirements specified in Section 6.06(a).
(c) RAI will comply with its obligations under Section 6.04 of the Merger Agreement.
Section 6.07. License to Seller Intellectual Property.
(a) Effective immediately following the Closing, each Seller hereby grants, and will cause its Affiliates to hereby grant,
to the Acquiror, a perpetual, royaltyfree, fully paid up, nonexclusive, nontransferable (except in the case of an intragroup
corporate reorganization among Affiliates or a sale of all or substantially all of the business related to an Acquired Brand)
license, without the right to sublicense (except to (i) an Affiliate of the Acquiror or (ii) a third party providing services to the
Acquiror or any Affiliate of the Acquiror in relation to the Business) to use the Seller Intellectual Property being used in the
Business at Closing (other than Trademarks), solely in connection with the operation of the Business as conducted within the
six months prior to the Closing and the subsequent evolution of such Business.
(b) The rights licensed by RAI and its Affiliates pursuant to Section 6.07(a) are furnished “as is”, with all faults and
without representation or warranty of any kind, express, implied, statutory or otherwise, including any warranty of
merchantability, fitness for any particular purpose, title, noninfringement, quality, usefulness, commercial utility, adequacy,
compliance with any law, domestic or foreign, and implied warranties arising from course of dealing or course of
performance.
Section 6.08. Intellectual Property License Agreement. Prior to the Closing, RAI and the Acquiror shall negotiate and
agree on an intellectual property license agreement, such agreement to be on terms consistent with those set out in Exhibit E
to this Agreement (the “Intellectual Property License Agreement”). At or prior to the Closing, RAI and the Acquiror shall
execute and deliver the Intellectual Property License Agreement.
Section 6.09. Further Action Regarding Intellectual Property.
(a) From the date of this Agreement until the Closing, or, if earlier, the termination of this Agreement in accordance with
its terms, RAI will use its reasonable best efforts to cause the Lorillard Asset Owners to conduct the Relevant Trademark
Action in accordance with the provisions of this Section 6.09(a):
(i) as soon as reasonably practicable following the date of this Agreement, the relevant Lorillard Asset Owners
shall meet with the Acquiror to discuss the relevant Lorillard Asset Owners’ strategy with respect to the conduct of the
Relevant Trademark Action;
(ii) the relevant Lorillard Asset Owners shall conduct the Relevant Trademark Action in such a manner as would
be customary for a prudent and diligent trademark owner, giving reasonable consideration to the prospective interest of
the Acquiror in the blu Brand following the Closing;
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(iii) the relevant Lorillard Asset Owners shall keep the Acquiror regularly informed with respect to the progress of
the Relevant Trademark Action and shall promptly answer any reasonable enquiries received from the Acquiror in
relation to the Relevant Trademark Action;
(iv) the relevant Lorillard Asset Owners shall keep the Acquiror advised of all material communications and all
actual and prospective filings and submissions in connection with the Relevant Trademark Action and shall provide the
Acquiror with a reasonable opportunity to review and comment on any such communications, filings and submissions;
(v) the relevant Lorillard Asset Owners shall reasonably consult with the Acquiror in relation to all material
decisions to be taken by the relevant Lorillard Asset Owners in relation to the Relevant Trademark Action (including,
without limitation, all decisions relating to (1) the survey evidence that will need to be adduced in the State of
California in relation to the Relevant Trademark Action, (2) protective measures to be adopted by the Lorillard Asset
Owners to mitigate against the RTA Claimants bringing actions equivalent to the Relevant Trademark Action outside
the United States, (3) whether the Relevant Trademark Action should be resolved by arbitration, mediation or any other
form of alternative dispute resolution, and (4) how the relevant Lorillard Asset Owners will respond to any preliminary
or other injunction requests relating to the Relevant Trademark Action or any actions equivalent to the Relevant
Trademark Action outside the United States) and shall provide the Acquiror with a reasonable opportunity to consider
and comment on any proposed decision of the Lorillard Asset Owners in advance of any such decision being taken;
(vi) the relevant Lorillard Asset Owners shall give reasonable consideration to any comments and representations
made by the Acquiror in relation to (1) any communications, filings and submissions provided to the Acquiror in
accordance with Section 6.09(a)(iv), and (2) any decision in relation to which the relevant Lorillard Asset Owners
consult with the Acquiror in accordance with Section 6.09(a)(v); and
(vii) the relevant Lorillard Asset Owners shall not take any action in relation to the Relevant Trademark Action
(including any decision regarding the settlement of the Relevant Trademark Action) which would or intends to
(i) materially restrict the Acquiror’s rights with respect to the blu Brand following the Closing, (ii) place any material
obligation on the Acquiror with respect to the use of the blu Brand (including the right to use the blu Brand) following
the Closing (including any obligation to pay royalties following the Closing or any obligation to include
distinguishing indicia on any product sold under the blu Brand), or (iii) otherwise have any material adverse impact on
either the Acquiror’s rights with respect to the blu Brand or the Acquiror’s conduct of the blu Brand Business following
the Closing, in each case unless the relevant Lorillard Asset Owners have obtained the Acquiror’s prior written consent
to the decision (such consent not to be unreasonably withheld or delayed).
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Nothing contained in this Section 6.09(a) will give RAI, directly or indirectly, the right to control or direct Lorillard or any
of its Affiliates’ operations prior to the Effective Time of the Merger, and the Acquiror acknowledges that, in relation to this
Section 6.09(a) and prior to the Effective Time of the Merger, Lorillard will exercise, consistent with the terms and
conditions of this Agreement, control and supervision over its respective operations and the operations of its respective
Subsidiaries. Nothing in this Agreement, including any of the actions, rights or restrictions set forth herein, will be
interpreted in such a way as to place RAI, Lorillard or the Acquiror in violation of any applicable Law. The Acquiror will,
and RAI will use the its reasonable best efforts to cause Lorillard to, enter into a customary joint defense agreement with
respect to information to be provided to the Acquiror pursuant to this Section 6.09(a). Such terms shall be entirely without
prejudice to the other provisions of this Section 6.09(a), which shall apply irrespective of whether or not any such joint
defense agreement has been entered into.
(b) If, after the Closing, RAI or the Acquiror identifies any item of Business Intellectual Property that was not
previously transferred by the Sellers to the Acquiror, then the Sellers shall, and RAI shall cause the applicable Seller to,
promptly transfer such Business Intellectual Property to the Acquiror for no additional consideration, whereupon it shall
become subject to the terms set forth in the Intellectual Property License Agreement.
Section 6.10. Supplier Facilitation. To the extent required by the Acquiror (or any of its Affiliates) for the continued
manufacturing of the Acquired Tobacco Cigarette Brands in accordance with any Law or Governmental Order enacted,
promulgated or enforced by the FDA or any other Governmental Authority, RAI and its Affiliates shall (a) upon the request
of the Acquiror or any of its Affiliates, provide the Acquiror and its Affiliates with the identity of, and will reasonably
facilitate introductions with and access to, each present and past supplier of goods or services with respect to each Acquired
Tobacco Cigarette Brand (excluding any past suppliers that only provided any such goods or services prior to February 1,
2007), and (b) at no time prevent or seek to prevent any such supplier from contracting with the Acquiror (or any of its
Affiliates) relating to the supply of goods or services required for the continued manufacturing of the Acquired Tobacco
Cigarette Brands in accordance with any Law or Governmental Order enacted, promulgated or enforced by the FDA or any
other Governmental Authority (including, to the extent necessary, waiving any exclusivity arrangements in place that would
otherwise prevent any such supplier from providing goods or services necessary for manufacturing each Acquired Tobacco
Cigarette Brand).
Section 6.11. Transition Services Agreement.
(a) Prior to the Closing, RAI and the Acquiror shall negotiate and agree to the form of TSA, which form will be on terms
consistent with those set out in Exhibit B hereto pursuant to which the Parties, or their respective Affiliates, each agree to
provide the Transitional Services to the other Party or its Affiliates.
(b) It is acknowledged by RAI and the Acquiror that, as at the date of this Agreement, the Transitional Services have not
been identified or described in a services schedule to this Agreement and, therefore, RAI, or an Affiliate of RAI, and the
Acquiror, or an Affiliate of the Acquiror, shall work together to (i) identify all Transitional Services; (ii) identify any
additional services that were provided to the Business during the Comparison Period by any
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Seller or any Affiliate of any Seller and that are reasonably required for the Acquiror’s conduct of the Business after the
Closing, and once agreed these additional services shall be deemed to be Transitional Services; and (iii) develop and agree to
full service descriptions for such services (the “Service Descriptions”). Each of the Parties shall use its reasonable best efforts
to identify and develop Service Descriptions for all Transitional Services prior to the Closing. Once agreed, the Service
Descriptions will be set forth on a schedule to the TSA. Without limiting the foregoing, Transitional Services will include
RAI or one or more of its Affiliates using its reasonable best efforts to provide certain services to the Acquiror for a period of
up to 12 months after the Closing in the event that any required change in any Certification/Listing in connection with the
transactions contemplated by this Agreement has not been made on or before the Closing Date, including (without
limitation) taking, and causing its Affiliates to take, all actions reasonably necessary to seek to provide continuous and
uninterrupted sale of the relevant Acquired Tobacco Cigarette Brand(s) in the relevant State(s) from and after the Closing,
including without limitation, to the extent necessary, by distributing the relevant Acquired Tobacco Cigarette Brand(s) on
the Acquiror’s behalf.
(c) At or prior to the Closing, one or more Affiliates of RAI and the Acquiror, or an Affiliate of the Acquiror, shall
execute and deliver the TSA. If for any reason, the TSA is not executed and delivered by the Closing, the Parties, or their
respective Affiliates, shall provide the Transitional Services to the other Party or their respective Affiliates on the terms set
out in Exhibit B until such time as the TSA has been executed and delivered.
Section 6.12. Further Action.
(a) From the date of this Agreement until the Closing, or, if earlier, the termination of this Agreement in accordance with
its terms, each of the Parties (i) shall execute and deliver, or shall cause to be executed and delivered, such documents and
other papers and shall take, or shall cause to be taken, such further actions as may be reasonably required to carry out the
provisions of the Transaction Agreements and give effect to the Transactions (including any agreement or filing necessary to
effect the assignment of RAI Brands Intellectual Property and the Lorillard Brands Intellectual Property) and (ii) subject to
the terms of this Agreement and the Merger Agreement, shall (and shall cause their respective Affiliates to) refrain from
taking any actions that would reasonably be expected to impair, delay or impede the Closing. Each Party shall keep the other
Party reasonably apprised of the status of the matters relating to the completion of the transactions contemplated hereby,
including with respect to the negotiations relating to the satisfaction of the conditions set forth in Article IX.
(b) Except as otherwise provided in this Agreement, if (i) the legal title to or beneficial interest in any asset that
pursuant to the terms of this Agreement should have been transferred to the Acquiror remains vested in RAI or any of its
Affiliates after the Closing Date; or (ii) any Liability that pursuant to the terms of this Agreement should have been assumed
by the Acquiror remains vested in RAI or any of its Affiliates after the Closing Date, then the Parties shall execute all deeds
and documents and do, or shall cause the doing of all things, as may be required for the purpose of transferring (free from any
Lien after the Closing) the relevant interest in such asset or such Liability to the Acquiror or one of its Affiliates as may be
nominated by the Acquiror.
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(c) Except as otherwise provided in this Agreement, if (i) the legal title to or beneficial interest in any asset (other than a
Transferred Asset) that pursuant to the terms of this Agreement should not have been transferred to the Acquiror; or (ii) any
Liability that pursuant to the terms of this Agreement should not have been assumed by the Acquiror has been transferred to
or assumed by the Acquiror or any of its Affiliates in connection with this Agreement, then the Parties shall execute all deeds
and documents and do, or shall cause the doing of all things, as may be required for the purpose of transferring (free from any
Lien after the Closing) the relevant interest in such asset or such Liability to RAI or one of its Affiliates as may be nominated
by RAI.
(d) The Acquiror shall use its reasonable best efforts to obtain the proceeds of the Debt Financing upon the terms and
subject to the conditions described in the Financing Agreements to pay the Required Amount when due, including using
reasonable best efforts to satisfy on a timely basis all conditions in the Financing Agreements, the satisfaction of which are
within the control of the Acquiror.
(e) From the date of this Agreement until the Closing, or, if earlier, the termination of this Agreement in accordance with
its terms, RAI shall, and shall cause its Affiliates and each of its and their respective Representatives to, and shall use
reasonable best efforts to cause Lorillard and its Affiliates and each of its and their respective Representatives to, provide all
cooperation reasonably requested by the Acquiror in connection with the arrangement of the Debt Financing, the
arrangement of any further financing relating to the transactions contemplated by the Transaction Agreements, including the
issue of any bonds or hybrid debt instruments, whether under Reg S or via a Rule 144A offering (“Bond Financing”) and the
preparation of the Class 1 Circular, including but not limited to using reasonable best efforts to (i) cause appropriate officers
and employees of the Business (A) to be available, on a customary basis and on reasonable advance notice, to meet with
prospective lenders, rating agencies and investors in meetings, presentations, road shows and due diligence sessions
(including oneonone meetings with the parties acting as lead arrangers or agents for, and prospective lenders and purchaser
of, the Debt Financing or the Bond Financing and members of senior management and other Representatives of the
Business), (B) to provide reasonable and customary management and legal representations to auditors and (C) to provide
reasonable and timely assistance with the preparation of business projections, rating agency presentations and similar
materials, (ii) otherwise reasonably cooperate with the marketing efforts of the Acquiror and its financing sources for any of
the Debt Financing or the Bond Financing, (iii) furnish the Acquiror with timely financial and other pertinent information
regarding the Business as shall exist (or if not existing, using commercially reasonable efforts to prepare such financial or
other pertinent information) and as may be reasonably requested by the Acquiror, (iv) assist the Acquiror in satisfying the
conditions set forth in the Financing Agreements, (v) assist the Acquiror (including by participating in drafting sessions) in
the timely preparation of offering, information or syndication documents for any of the Debt Financing, Bond Financing or
any other alternative to all or any portion thereof or of the Class 1 Circular (“Offering Documents”), (vi) facilitate the
pledging of collateral and obtaining surveys and title insurance and estoppel letters as reasonably requested by the Acquiror,
(vii) obtain customary comfort letters from the auditors of the Sellers and consent from such auditors for use of any of their
audit reports (including but not limited to by including such reports in any Offering Documents) and SAS 100 reviews, and
(viii) obtain customary legal opinions or other certificates or documents as may reasonably be requested by
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the Acquiror. The Acquiror shall promptly, upon request by any Seller, reimburse such Seller for any cost, liability or
expense incurred by such Seller or any of its Affiliates in connection with such cooperation. Additionally, such co
operation shall only be provided (i) to the extent it does not materially impact daytoday executive commitments and
(ii) subject to any confidentiality or regulatory restrictions.
Section 6.13. NonUse of Intellectual Property. Except as otherwise permitted pursuant to this Agreement, any
Ancillary Agreement or any other agreement between RAI or its Affiliates and the Acquiror or its Affiliates, from and after
the Closing, RAI shall not (and shall cause its Affiliates and its and their respective Representatives not to) (i) use or (insofar
as it can reasonably do so) allow to be used any Trademark included in the Business Intellectual Property or any other name
intended or likely to be confused with such a Trademark; (ii) make use of any knowhow of a secret or confidential nature
included in the blu Brand Intellectual Property, which shall include knowhow relating to manufacturing processes, product
development and applications; or (iii) make use of any other Business Intellectual Property.
Section 6.14. No Shop. Except to the extent permitted by Section 5.02 or Section 5.03 of the Merger Agreement, from
the date of this Agreement until the Closing, or, if earlier, the termination of this Agreement in accordance with its terms,
RAI shall not, and shall cause its Affiliates and its and their respective Representatives not to, (a) solicit, initiate, entertain,
consider, encourage or accept the submission of any proposal or offer from any third party relating to the acquisition
(whether by merger, purchase of stock, purchase of assets or otherwise) of all or substantially all or any significant part of the
Business, or (b) participate in any discussions or negotiations (and each of the foregoing shall immediately cease any
discussions or negotiations that are ongoing) regarding, furnish any information with respect to, assist or participate in any
effort or attempt by any third party to do or seek any of the foregoing.
Section 6.15. Ancillary Agreements. The Parties agree to use their reasonable best efforts to finalize the Ancillary
Agreements (the terms of which, where applicable, shall be consistent with the term sheets or form of agreements attached to
this Agreement) other than the Route to Market Agreement and the Reciprocal Manufacturing Agreement as soon as
reasonably practicable following the date of this Agreement.
Section 6.16. Merger Agreement. From the date of this Agreement until the Closing, or, if earlier, the termination of this
Agreement in accordance with its terms, unless the Acquiror otherwise gives its prior written consent (which consent shall
not be unreasonably withheld or delayed), (a) RAI shall comply in all material respects with its obligations under
Section 6.01 of the Merger Agreement, (b) RAI shall comply in all material respects with its obligations under Section 6.03
of the Merger Agreement, except to the extent that the failure to so comply would not reasonably be expected to materially
adversely affect the ability of the Parties to consummate the Transactions (including the sale of the Business to the Acquiror
in accordance with this Agreement); provided, however, that except to the extent set forth in this clause (b), nothing in this
Section 6.16 or in any other provision of this Agreement shall constitute an agreement by the Acquiror to amend or
terminate, or waive or release any right under, this Agreement or the Lorillard Transfer Agreement, or any consent by the
Acquiror to the amendment or termination hereof or thereof, or the waiver or release of any right hereunder or thereunder
(even if RAI is required to take any such action pursuant to Section 6.03 of the
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Merger Agreement), and (c) RAI shall not amend or waive compliance by Lorillard of the following provisions of the Merger
Agreement: Section 5.01(b) (introductory paragraph), (iv), (vii), and (xii), Section 6.01, Section 6.03, the definition of
“Substantial Detriment”, or Section 8.01(b).
Section 6.17. Compliance with the Final Judgment and Remedial Order. From the date of this Agreement and both
before and after the Closing, RAI shall, and shall cause each of its Affiliates to, (x) prior to the Closing, on behalf of
themselves and (y) following the Closing, on behalf of the Acquiror and its Affiliates, comply with the obligations under the
Final Judgment and Remedial Order in respect of the Acquired Tobacco Cigarette Brands arising out of, or related to (i) the
creation and maintenance of document depositories and websites providing access to all industry documents disclosed in
litigation, (ii) the provision of regularlyupdated information concerning all waivers and losses of privilege and
confidentiality; provided in each case that RAI and/or Lorillard and/or any of their respective Affiliates has conduct of the
relevant proceedings pursuant to the terms of this Agreement or otherwise ((i) and (ii) together being the “DoJ Tobacco Case
Litigation Document Disclosure Requirement”), (iii) the disclosure of disaggregated marketing data to the extent related to
the period ending on the Closing Date (the “DoJ Tobacco Case Marketing Data Disclosure Requirement”), and (iv) any other
obligations under the Final Judgment and Remedial Order, to the extent related to the period ending on the Closing Date.
Section 6.18. DoJ Tobacco Case Corrective Statement Requirements under the Final Judgment and Remedial Order.
(a) Without prejudice to Section 6.17, and subject to any applicable confidentiality obligations, each of the Parties
shall, and shall cause each of its respective Affiliates and each of its and their respective Representatives to, make all such
communications with, seek consents from, and provide all such information to the United States Department of Justice and
other defendants, intervenors and Persons interested in the DoJ Tobacco Case, to make all motions or filings with, and
provide all such information and evidence to, the DC District Court, and take all such other steps, as are necessary and/or
expedient in connection with the submission of the Acquiror to the jurisdiction of the DC District Court and the entering of
the DC District Court into an order subjecting the Acquiror to the Final Judgment and Remedial Order as soon as reasonably
practicable after the date of this Agreement and in any event before the End Date, including obtaining a finding that the
Acquiror has “the capacity to comply with the obligations” of the Final Judgment and Remedial Order as required for the
purposes of the Final Judgment and Remedial Order. To the extent that any Party is prevented from taking any action that
would otherwise be required under this Section 6.18(a) as a result of a confidentiality obligation of the type referred to
above, the Party bound by the relevant confidentiality obligation shall notify the other Party that it is so prevented from
taking the relevant action.
(b) Each of the Parties shall, and shall cause each of its respective Affiliates and each of its and their respective
Representatives to, use their respective reasonable best efforts to obtain the consent of the United States Department of
Justice, intervenors and, if applicable, any other defendants or Persons interested in the DoJ Tobacco Case and/or the Final
Judgment and Remedial Order to the DoJ Tobacco Case, and an order from the DC District Court, for the DoJ Tobacco Case
Corrective Statement Requirement Waiver.
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(c) RAI shall and shall cause its Affiliates and its and their respective Representatives, and shall cause Lorillard and its
Affiliates and its and their respective Representatives: (i) to comply with any reasonable requests of the Acquiror in
obtaining the DoJ Tobacco Case Corrective Statement Requirement Waiver or such other dispensations from the Final
Judgment and Remedial Order as are reasonably acceptable to the Acquiror; and (ii) not to take any action, without the prior
written consent of the Acquiror that will or is reasonably likely to delay, impair or impede the obtaining of the DoJ Tobacco
Case Corrective Statement Requirement Waiver or such other dispensations.
(d) Subject to any applicable confidentiality obligations, each of the Parties shall, and shall cause each of its respective
Affiliates and each of its and their respective Representatives to, keep each other fully informed in relation to all material
communications (whether written or oral) made or received, and to fully confirm and support the other in respect of all
positions maintained, and other steps taken, in accordance with this Section 6.18. To the extent that any disclosure that
would otherwise be required under this Section 6.18(d) is precluded by a confidentiality obligation of the type referred to
above, the Party bound by the relevant confidentiality obligation shall notify the other Party that the relevant oral or written
communication has occurred but that such Party is prevented from disclosing it under this Section 6.18(d) due to a
confidentiality obligation.
Section 6.19. Communications with NAAG, States, the Independent MSA/PSS Auditor and other Parties. As soon as
practicable after the date of this Agreement, and both before and after the Closing, each of the Parties shall, and shall cause
each of its respective Affiliates and each of its and their respective Representatives to, make all such communications with
and provide all such information to NAAG, the States, the Independent MSA/PSS Auditor and any other relevant Persons
and take all such other steps (including filing dispute letters with the Independent MSA/PSS Auditor and engaging in or
cooperating in any dispute, litigation or arbitration) as are necessary and/or expedient for the purposes of: (a) causing NAAG
to change the brands listing with respect to the Acquired Tobacco Cigarette Brands on or as soon as practicable after the
Closing; (b) ensuring that the Acquired Tobacco Cigarette Brands remain certified and/or are not delisted in any of the
States at any time before, on or after the Closing or are recertified in each of the States either before, on or as soon as
practicable after the Closing (as applicable); and (c) obtaining the agreement as necessary of the States, the Independent
MSA/PSS Auditor and NAAG to the Agreed Assumption Terms. Each of the Parties shall, and shall cause each of their
respective Affiliates and each of its and their respective Representatives to, keep the other Party fully informed and fully
support each other in relation to all communications made, information provided, positions maintained and other steps taken
under this Section 6.19.
Section 6.20. Agreed Assumption Terms. Each of the Parties confirms on its own behalf and on behalf of its Affiliates,
that they each agree to the Agreed Assumption Terms, and each of the Parties undertakes that from and after the date of this
Agreement and both before and after the Closing it shall, and shall cause each of its Affiliates and each of its and their
respective Representatives to adhere fully to and not deviate in any respect from the Agreed Assumption Terms including in
any communications with any of the States, OPMs, SPMs, NAAG, the Independent MSA/PSS Auditor, other signatories to or
litigants in respect of the State Settlements and/or other relevant Persons and/or in connection with any litigation,
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arbitration, proceeding, dispute, challenge, objection or similar Action under or related to any State Settlement or otherwise
relating to the Agreed Assumption Terms. Each of the Acquiror and RAI further undertakes from and after the Closing, to
take and to cause each of its Affiliates and each of its and their respective Representatives to take all such steps as are
necessary or expedient (including giving any relevant waivers and/or consents and/or engaging in or cooperating in any
disputes, litigation or arbitration) to cause the Agreed Assumption Terms, as applicable, to become fully effective and
binding on each of the States. Each of the Parties shall, and shall cause each of its respective Affiliates and each of its and
their respective Representatives to, keep each other fully informed and fully support each other in relation to all material
communications made, positions maintained and other steps taken under this Section 6.20.
Section 6.21. Removal of Excluded Assets; Transfer of Equipment and Inventory.
(a) Subject to this Section 6.21, at or prior to the Closing, RAI shall use its reasonable best efforts to remove any and all
physical assets that are Excluded Assets (other than Lorillard Equipment and Lorillard Leaf) from the Transferred Real
Property.
(b) From and after the completion of the relevant contract manufacturing arrangement under the Reciprocal
Manufacturing Agreement, RAI and the Acquiror will cooperate with one another to arrange for the transfer of (i) Lorillard
Equipment to RAI (or its designated Affiliate), at RAI’s sole expense, and (ii) the Equipment set forth on Section 2.01(a)(x)
of the Disclosure Schedule to the Acquiror (or its designated Affiliate), at the Acquiror’s sole expense.
(c) As soon as practicable following the Closing, (i) the Acquiror will, at the Acquiror’s sole expense, cause all
Inventory (other than RAI Leaf) acquired by the Acquiror pursuant to this Agreement held by RAI or its Affiliates to be
removed from RAI’s facilities, and (ii) RAI will, at RAI’s sole expense, cause all inventory other than Lorillard Leaf, blu
Brand Inventory or RAI Brands Finished Goods located on a Transferred Real Property to be removed.
Section 6.22. Preparation of Audited Financial Statements. From the date of this Agreement until the Closing, or, if
earlier, the termination of this Agreement in accordance with its terms, RAI will and will use its reasonable best efforts to
cause Lorillard to, cooperate with the Acquiror, its Affiliates and their respective Representatives in a timely manner in order
to assist them with the preparation of (a) an audited balance sheet of the Business as at December 31, 2013, 2012 and 2011,
(b) an audited income statement of the Business for each of the years ended December 31, 2013, 2012, and 2011, or (c) any
other historical financial statements and pro forma financial information for the Class 1 Circular or any other offering
documents for any securities offerings by, or any further bank financial facilities of, the Acquiror or its Affiliates for which
such financial information is reasonably necessary or advisable, in each case including (i) permitting the Acquiror and its
Affiliates to use any audited or unaudited financial statements of RAI, Lorillard or their respective Affiliates as are in
existence, (ii) permitting the Acquiror, its Affiliates, and their Representatives, to have reasonable access to the support
documentation prepared by RAI, Lorillard or their respective Affiliates, and their Representatives in relation to the carve out
of the Transferred Assets and receive from the Acquiror, its Affiliates, and their
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Representatives reasonably detailed explanations regarding any of the assumptions underlying and any changes made to
such financial information, (iii) requesting the delivery from RAI’s, Lorillard’s or their respective Affiliates’ independent
public accountants, as applicable, of relevant comfort letters necessary or advisable in connection with the foregoing (subject
to customary procedures and practice), (iv) requesting the delivery from RAI’s, Lorillard’s or their respective Affiliates’
independent public accountants of relevant consent letters necessary in connection with the foregoing (subject to customary
procedures and practice) and (v) if any requested financial statements are not available, assisting the Acquiror or its
Affiliates, and their respective independent public accountants in the preparation of such financial statements. The Acquiror
shall promptly, upon request by any Seller, reimburse such Seller for any outofpocket cost or expense incurred by such
Seller or any of its Affiliates in connection with providing assistance pursuant to this Section 6.22.
Section 6.23. Maintenance of Corporate Existence of Lorillard. RAI shall cause Lorillard to remain in existence as a
separate corporate entity and in good standing under the Laws of the State of Delaware until the 18month anniversary of the
Closing Date. Following such 18month period, RAI may merge Lorillard into RAI or another subsidiary of RAI, so long as
the surviving corporation of such merger (or successive mergers) remains in existence until the eighth anniversary of the
Closing Date.
Section 6.24. Imperial Guaranty. (a) In order to induce RAI to enter into this Agreement, Imperial hereby
unconditionally, absolutely and irrevocably guarantees (such guaranty, the “Imperial Guaranty”) to RAI (i) the full, complete
and punctual payment by the Acquiror of the cash portion of the Purchase Price under this Agreement when due, (ii) the full,
complete and punctual payment, performance and satisfaction when, as, if and to the extent due, of all of the Acquiror’s
present and future obligations, Liabilities and agreements under this Agreement, but only, in the case of this clause (ii), to the
extent such obligations, Liabilities and agreements are required to be performed by the Acquiror at or prior to the Closing,
and (iii) the payment by the Acquiror of any judgment against the Acquiror (or any related settlement) resulting from a
breach of the Acquiror’s obligations under any of the Ancillary Agreements. The obligations under the Imperial Guaranty are
absolute and unconditional and shall remain in full force and effect without regard to (i) any agreement or modification to
any of the terms of this Agreement or any other agreement which may hereafter be made relating thereto, in each case in
accordance with the terms of this Agreement, (ii) any exercise, nonexercise or waiver by any Seller of any right, power,
privilege or remedy under or in respect of this Agreement, (iii) any insolvency, bankruptcy, dissolution, liquidation,
reorganization or the like of the Acquiror or Imperial at any time, or (iv) absence of any notice to, or knowledge by, Imperial
of the existence or occurrence of any of the matters or events set forth in the foregoing subparagraphs (i) through (iii). The
Imperial Guaranty under this Section 6.24 shall continue and shall remain in full force and effect until all guaranteed
obligations shall have been fully performed and satisfied when, as, if and to the extent due. The Imperial Guaranty is a
continuing guarantee of payment and performance and not only of collection. Imperial agrees that the provisions of this
Section 6.24 may be enforced by RAI directly against Imperial without the necessity at any time of resorting to or exhausting
any other remedy against the Acquiror and without naming the Acquiror as a codefendant.
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(b) Imperial hereby represents and warrants to RAI that:
(i) Imperial is a public limited company duly organized, validly existing and in good standing under the Laws of England
and Wales; (ii) Imperial has full power and authority to execute and deliver the Imperial Guaranty and, with respect to
Section 6.05 and Article XII, this Agreement, and to perform its obligations under the Imperial Guaranty and this Agreement;
(iii) the execution and delivery by Imperial of this Imperial Guaranty and, with respect to Section 6.05 and Article XII, this
Agreement, and the performance of its obligations under the Imperial Guaranty and, with respect to Section 6.05 and Article
XII, this Agreement, have been duly authorized by all requisite corporate action on the part of Imperial, subject to receipt of
the Imperial Shareholder Resolution; and (iv) the Imperial Guaranty and, with respect to Section 6.05 and Article XII, this
Agreement, has been duly executed and delivered by Imperial, and (assuming due authorization, execution and delivery by
the other Parties) the Imperial Guaranty and, with respect to Section 6.05 and Article XII, this Agreement, constitutes legal,
valid and binding obligations of Imperial, enforceable against Imperial in accordance with its terms, subject to the effect of
any applicable Laws relating to bankruptcy, reorganization, insolvency, moratorium, fraudulent conveyance or preferential
transfers, or similar Laws relating to or affecting creditors’ rights generally and to the effect of general principles of equity
(regardless of whether such enforceability is considered in a proceeding in equity or at law).
Section 6.25. Lorillard Transfer Agreement. To the extent that there is a conflict between this Agreement and the
Lorillard Transfer Agreement, the provisions of this Agreement shall prevail. The Acquiror further agrees to take such actions
as may be required to be able to assume the Assumed CBAs. The Acquiror will not amend or modify the Lorillard Transfer
Agreement or waive any right or obligation thereunder. The assets transferred and liabilities assumed under the Lorillard
Transfer Agreement shall be deemed to have been transferred under this Agreement for purposes of, among other things, the
defined terms and indemnification provisions contained herein.
Section 6.26. FDA Information Sharing. From and after the Closing, upon the reasonable request of the Acquiror, RAI
will provide the Acquiror with data and information in its possession (a) underlying each Substantial Equivalence Report
filed in relation to the Acquired Brands and (b) that may be requested in respect of such Substantial Equivalence Reports.
Section 6.27. Advisor Conflicts, Access and Cooperation. It is acknowledged that Lorillard from time to time has
retained certain firms and individuals to act as counsel, contractors or other advisors in connection with the Lorillard
Business. RAI hereby agrees that, following the Closing, the Acquiror and its Affiliates may engage such firms or individuals
currently providing services to Lorillard. Solely to the extent related to services currently provided to Lorillard, RAI hereby
waives, on behalf of itself and its Affiliates (and shall waive, following the completion of the Merger, on behalf of Lorillard
and its Affiliates) any conflict of interest of the relevant firms and individuals in connection with the engagement by the
Acquiror or its Affiliates of such firms or individual.
Section 6.28. Marketing Restriction.
(a) Other than to a Governmental Authority, RAI shall not make any public statement: (i) that any Acquired Brand has
any relationship to, or is associated with, any brand
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marketed by RAI; or (ii) that draws any comparison between any Acquired Brand and any brand marketed by RAI based on
similarities drawn from RAI’s knowledge of a Substantial Equivalence Report associated with such Acquired Brand.
(b) Other than to a Governmental Authority, the Acquiror shall not make any public statement: (i) that any Retained
Lorillard Brand or any brand marketed by RAI or its Affiliates (other than the RAI Brands) has any relationship to, or is
associated with, any Acquired Brand; and (ii) that draws any comparison between any Acquired Brand and any Retained
Lorillard Brand or any brand marketed by RAI or its Affiliates (other than the RAI Brands) based on similarities drawn from
the Acquiror’s knowledge of a Substantial Equivalence Report associated with such Acquired Brands, the Retained Lorillard
Brands or any brand marketed by RAI or its Affiliates.
Section 6.29. Migration Plan. Notwithstanding anything to the contrary herein, the Parties will negotiate in good faith
to finalize Exhibit F to the Reciprocal Manufacturing Agreement within 90 days of the date hereof.
ARTICLE VII
EMPLOYEE MATTERS
Section 7.01. Employee Matters. With respect to employee matters, the Parties have made the agreements and covenants
set forth in Exhibit D to this Agreement, which is hereby incorporated into this Agreement.
ARTICLE VIII
TAX MATTERS
Section 8.01. Transfer Taxes. All transfer, documentary, sales, use, stamp, registration, and other such Taxes, and fees
(including any penalties and interest) incurred in connection with this Agreement and the Lorillard Transfer Agreement
(including any real property transfer Tax, stamp duty Tax and any other similar Tax) (the “Transfer Taxes”) shall be borne
50% by Acquiror and 50% by RAI. The Parties will cooperate with one another in obtaining any available reductions,
exemptions or waivers from any Transfer Taxes.
ARTICLE IX
CONDITIONS TO CLOSING
Section 9.01. Conditions to Obligations of the Parties. The obligation of each party to consummate the transactions
contemplated by this Agreement shall be subject to the fulfillment at or prior to the Closing or the Lorillard Transfer Closing,
as the case may be, of each of the following conditions:
(a) Antitrust. Either (i) the Transactions are pursuant to and in accordance with an order of a US federal court in an
action brought by the United States Federal Trade Commission or Department of Justice in connection with the Merger, or
(ii) the United States Federal Trade Commission shall in connection with the Merger have accepted for public comment an
agreement containing consent order that incorporates, whether directly or by reference, the terms of the Transaction
Agreements, or the Antitrust Division of the United States Department of Justice shall in connection with the Merger have
submitted to a US federal court a proposal for consent judgment that is subject to public comment that incorporates, whether
directly or by reference, the terms of the Transaction Agreements, or (iii) the waiting period under the HSR Act applicable to
the Transactions shall have expired or been terminated.
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(b) No Law or Governmental Order. There shall be no Law or Governmental Order in existence that prohibits or
materially restrains the sale or transfer of the Transferred Assets or the other transactions contemplated by this Agreement.
(c) Imperial Shareholder Approval. The Imperial Shareholder Approval shall have been obtained.
(d) DoJ Tobacco Case. The DC District Court shall have entered an order subjecting the Acquiror to the Final Judgment
and Remedial Order, with respect to the Acquired Tobacco Cigarette Brands only.
(e) Satisfaction of the Conditions to the Transactions Contemplated by the Merger Agreement. The Effective Time of
the Merger shall have occurred; provided, however, that with respect to the Lorillard Transfer Closing this condition shall be
deemed satisfied if (i) all of the conditions set forth in Article VII of the Merger Agreement (other than those conditions that
by their nature are to be satisfied at the closing of the transactions contemplated by the Merger Agreement, but each of which
shall be capable of being satisfied upon the closing of the transactions contemplated by the Merger Agreement) shall have
been satisfied or waived by the party entitled to the benefit of the same under the Merger Agreement and (ii) the Acquiror
shall have received a written certificate signed by a duly authorized officer of RAI, certifying that (A) the condition in clause
(i) of this Section 9.01(e) has been satisfied, (B) it stands ready and willing to consummate the Merger immediately following
the consummation of the Lorillard Transfer Closing and (C) it irrevocably confirms that, if the Lorillard Transfer Closing
occurs, then the closing of the Merger under the Merger Agreement will occur immediately thereafter.
Section 9.02. Conditions to Obligations of RAI. The obligation of RAI to consummate the transactions contemplated
by this Agreement shall be subject to the fulfillment at or prior to the Closing or the Lorillard Transfer Closing, as the case
may be, or waiver by RAI, in its sole discretion, of each of the following conditions:
(a) Representations and Warranties; Covenants. (i) The Fundamental Representations of the Acquiror set forth in Article
V shall be true and correct in all material respects on and as of the date of this Agreement and on and as of the Closing Date,
with the same effect as if made on the Closing Date, (ii) each of the other representations and warranties of the Acquiror
contained in this Agreement shall be true and correct on and as of the Closing Date with the same effect as if made on the
Closing Date (other than representations and
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warranties that expressly relate to an earlier date, which representations shall have been true and correct as of such date);
provided that the condition in this clause (ii) shall be deemed satisfied unless the effect of such representations and
warranties not being so true and correct (read for purposes of this Section 9.02(a) only without any materiality, Material
Adverse Effect or similar qualification) on the Closing Date or on such earlier date, taken together, would materially impair
the ability of the Acquiror to consummate the transactions contemplated by, or perform its obligations under, the Transaction
Agreements; (iii) the covenants contained in this Agreement required to be complied with by Imperial or the Acquiror on or
before the Closing shall have been complied with in all material respects; and (iv) RAI shall have received a certificate
signed by a duly authorized officer of the Acquiror, certifying that the conditions in clauses (i), (ii) and (iii) have been
satisfied.
Section 9.03. Conditions to Obligations of the Acquiror. The obligations of the Acquiror to consummate the
transactions contemplated by this Agreement shall be subject to the fulfillment at or prior to the Closing or the Lorillard
Transfer Closing, as the case may be, or waiver by the Acquiror in its sole discretion, of each of the following conditions:
(a) Representations and Warranties; Covenants. (i) The Fundamental Representations of RAI set forth in Article III and
Article IV shall be true and correct in all material respects on and as of the Closing Date, with the same effect as if made on
the Closing Date; (ii) each of the other representations and warranties of RAI contained in this Agreement shall be true and
correct on and as of the Closing Date with the same effect as if made on the Closing Date (other than representations and
warranties that expressly relate to an earlier date, which representations shall have been true and correct as of such date);
provided that the condition in this clause (ii) shall be deemed satisfied unless the effect of such representations and
warranties not being so true and correct (read for purposes of this Section 9.03(a) only without any materiality or Material
Adverse Effect or similar qualification) on the Closing Date or on such earlier date, taken together, has had, or would
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect; (iii) the covenants contained in
this Agreement required to be complied with by RAI on or before the Closing shall have been complied with in all material
respects; and (iv) the Acquiror shall have received a certificate signed by a duly authorized officer of RAI, certifying that the
conditions in clauses (i), (ii) and (iii) have been satisfied.
(b) NAAG. No written communication from NAAG to any of the Acquiror, RAI or Lorillard, or any of their respective
Affiliates, shall have been issued and remain in effect that indicates that NAAG will not change on or after the Closing the
brands listing with respect to the Acquired Tobacco Cigarette Brands in accordance with the Transactions.
(c) Certification by the States. No written communication from any one or more States (or from NAAG on behalf of one
or more States) to any of the Acquiror, RAI or Lorillard, or any of their respective Affiliates, shall have been issued and
remain in effect that provides that such State intends or such States intend to delist or not to (re)certify any of the Acquired
Tobacco Cigarette Brands, where such delisting or failure to (re)certify would be reasonably likely to result in the inability
of the Acquiror to sell any or all of the Acquired Brands in any State which has, or States which in aggregate have, an MSA
Allocable Share of 5% or greater.
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(d) Agreed Assumption Terms. No State, the Independent MSA/PSS Auditor or NAAG in respect of any State
Settlement shall have made any written objection to any of Acquiror, RAI or Lorillard, or any of their respective Affiliates, to
any of the Agreed Assumption Terms and not withdrawn such objection.
(e) FIRPTA Certificates. The Acquiror shall have received one or more duly completed and executed certificates
reasonably satisfactory to Acquiror pursuant to Section 1445 of the Code from each Seller of any U.S. real property interest,
certifying that such Seller is not a foreign person within the meaning of Section 1445 of the Code.
ARTICLE X
TERMINATION, AMENDMENT AND WAIVER
Section 10.01. Termination. This Agreement may be terminated prior to the Closing:
(a) by the mutual written consent of RAI and the Acquiror;
(b) by RAI, if Imperial or the Acquiror shall have breached any representation or warranty or shall have failed to comply
with any covenant or agreement applicable to Imperial or the Acquiror that would cause any of the conditions set forth in
Section 9.01 or 9.02 not to be satisfied, and such condition is incapable of being satisfied by the End Date; provided,
however, that RAI is not then in material breach of this Agreement;
(c) by the Acquiror, if RAI shall have breached any representation or warranty or failed to comply with any covenant or
agreement applicable to RAI that would cause any of the conditions set forth in Section 9.01 or Section 9.03 not to be
satisfied, and such condition is incapable of being satisfied by the End Date; provided, however, that neither Imperial nor the
Acquiror is then in material breach of this Agreement;
(d) by either RAI or by the Acquiror, if the Closing has not taken place on or before the End Date. The “End Date” will
mean the first anniversary of this Agreement; provided, however, that each of RAI and the Acquiror will not be permitted to
terminate this Agreement pursuant to this Section 10.01(d) if the failure of the Closing to occur by the End Date is
attributable to a failure on the part of such party to perform any covenant or obligation in this Agreement required to be
performed by such party at or prior to the Closing Date; provided, further, that unless RAI and the Acquiror mutually agree in
writing to the contrary prior to the End Date, the initial End Date will be automatically, without further action by or consent
of the Parties, extended by six months if, on the initial End Date, the only conditions to Closing that have not been satisfied
or waived (other than conditions that by their nature are to be satisfied at or immediately prior to the Closing) are: (i) the
conditions set forth in Section 9.01(e) due to the failure of one or more Regulatory Conditions (as defined in the Merger
Agreement) to be satisfied, (ii) one or more of the conditions set forth in Section 9.01(a) in connection with a temporary
restraining order, preliminary injunction, permanent injunction or other Governmental Order issued solely in connection
with any applicable antitrust, competition, trade regulation or similar Law, or (iii) one or more of the conditions set forth in
Section 9.03(b), Section 9.03(c) and Section 9.03(d);
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(e) by either RAI or the Acquiror, in the event of the issuance of a final, nonappealable Governmental Order restraining
or prohibiting the sale or transfer of the Transferred Assets;
(f) by RAI, in the event that (i) the End Date is extended pursuant to Section 10.01(d), (ii) the condition to the closing of
the Merger set forth in Section 7.01(c) of the Merger Agreement in respect of the expiration or termination of the applicable
waiting period under the HSR Act shall not have been satisfied and (iii) the United States Federal Trade Commission shall
have informed RAI, Lorillard and the Acquiror that consummation of the transactions contemplated by this Agreement will
not result in such condition being satisfied; provided, however, that RAI will not have the right to terminate this Agreement
pursuant to this Section 10.01(f) if RAI is then in material breach of its obligations under Section 6.03 of the Merger
Agreement;
(g) by RAI, in the event that (i) an Adverse Recommendation Change shall have occurred and shall not have been
withdrawn or (ii) Imperial shall have failed to include the Imperial Recommendation in the Class 1 Circular (it being
acknowledged that such failure will be permitted only in the circumstances provided for in Section 6.05(d) and otherwise
shall be a breach of this Agreement for which Imperial is liable);
(h) by either RAI or the Acquiror, if the Imperial Shareholder Approval is not obtained at the Imperial Shareholders
Meeting duly convened therefor (unless such Imperial Shareholders Meeting has been adjourned, in which case at the final
adjournment thereof) at which a vote on the Imperial Shareholder Resolution was taken; or
(i) by either RAI or the Acquiror, upon termination of the Merger Agreement in accordance with its terms; provided,
however, that RAI shall have the right to terminate this Agreement under this subsection (i) only if at the time of such
termination of the Merger Agreement it has no current intention to enter into a new definitive acquisition agreement with
Lorillard or an Affiliate of Lorillard.
Section 10.02. Notice of Termination. Any Party desiring to terminate this Agreement pursuant to Section 10.01 shall
give written notice of such termination to the other Party.
Section 10.03. Effect of Termination.
(a) In the event of the termination of this Agreement as provided in Section 10.01, this Agreement shall forthwith
become void and there shall be no liability on the part of any Party, except as set forth in Section 6.03, Section 6.24,
Section 10.03 and Article XI; provided, however, that nothing in this Agreement shall relieve a Party from liability for
(i) any breach by such Party of the terms and provisions of this Agreement prior to such termination or (ii) fraud.
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(b) If this Agreement is terminated pursuant to Section 10.01(i), and RAI receives a Company Termination Fee (as
defined in the Merger Agreement) in connection with the termination of the Merger Agreement, then RAI shall promptly pay
to the Acquiror in cash an amount equal to $210,000,000 of such Company Termination Fee received from Lorillard.
(c) The Acquiror will pay to RAI the Imperial Termination Fee in accordance with this Section 10.03(c) if RAI
terminates this Agreement pursuant to Section 10.01(g) (so long as a Parent Adverse Recommendation Change (as defined in
the Merger Agreement) shall not be in effect at the time of termination); provided that if this Agreement is terminated by a
Party pursuant to Section 10.01(d) (solely in the event that the Imperial Shareholders Meeting has not occurred at least five
Business Days prior to the End Date, and a Parent Adverse Recommendation Change shall not be in effect at the time of
termination) or Section 10.01(h) at any time at which RAI would have been permitted to terminate this Agreement pursuant
to Section 10.01(g), this Agreement will be deemed to be terminated pursuant to Section 10.01(g) for purposes of this
Section 10.03. Any Imperial Termination Fee payable pursuant to the terms of this Agreement will be paid by the Acquiror
to RAI by wire transfer of sameday funds as promptly as reasonably practicable following the date of termination of this
Agreement (and, in any event, within two Business Days thereof). For the avoidance of doubt, the Imperial Termination Fee
shall not become payable if this Agreement is terminated or rescinded for any reason other than as set out in this
Section 10.03(c). In no event shall the Acquiror be obligated to pay the Imperial Termination Fee on more than one occasion.
Section 10.04. Extension; Waiver. At any time prior to the Closing, either RAI or the Acquiror may (a) extend the time
for the performance of any of the obligations or other acts of the other Party, (b) waive any inaccuracies in the representations
and warranties contained in this Agreement or in any document delivered pursuant to this Agreement or (c) waive
compliance with any of the agreements or conditions contained in this Agreement, but such extension or waiver shall not
operate as an extension or waiver of, or estoppel with respect to, any subsequent or other failure. Any such extension or
waiver shall be valid only if set forth in an instrument in writing signed by the Party granting such extension or waiver.
ARTICLE XI
INDEMNIFICATION
Section 11.01. Indemnification by RAI.
(a) From and after the Closing, subject to the provisions of Article XI and Section 12.01, RAI shall indemnify, defend
and hold harmless the Acquiror and its Affiliates, and each of the heirs, executors, successors and assigns of any of the
foregoing (collectively, the “Acquiror Indemnified Parties”) against all Losses that such Acquiror Indemnified Party may
suffer or incur, or become subject to (including, for the avoidance of doubt (but subject to Sections 11.03 and 12.01), any
Losses an Acquiror Indemnified Party may suffer in connection with or resulting from the sale or transfer of Transferred
Assets (other than the blu Brand Business or the Transferred Assets or Assumed Liabilities, to the extent related thereto) to
the extent the underlying cause of such Loss is then indemnifiable pursuant to this Agreement), arising from, as a result of, in
connection with or otherwise with respect to:
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(i) (A) the failure of any representations or warranties made by RAI in this Agreement or in any Ancillary
Agreement to be true and correct as of the date such representation or warranty was made or as if such representation or
warranty was made on and as of the Closing Date (or with respect to representations and warranties that are made as of a
specific date, the failure of such representations and warranties to be true and correct as of such date) (provided that in
determining whether any representation or warranty in Article III of this Agreement or any Ancillary Agreement was
true and correct as of any date for purposes of this Article XI and in determining the amount of Losses in respect of the
failure of any such representation or warranty to be true and correct as of any particular date any qualifications or
limitations as to materiality (whether by reference to Material Adverse Effect or otherwise) contained in such
representation or warranty shall be disregarded) or (B) any breach or failure by RAI to perform, or cause to be performed,
any of its covenants or obligations contained in this Agreement or in any other Transaction Agreement, in each case,
which covenant or obligation is required to be performed prior to the Closing;
(ii) any breach or failure by RAI to perform, or cause to be performed, any of its covenants or obligations contained
in this Agreement or in any other Transaction Agreement, in each case, which covenant or obligation is required to be
performed from and after the Closing;
(iii) the ownership or operation by RAI or any of its Affiliates of any Excluded Asset;
(iv) any Excluded Liability (other than the Seller Tobacco Liabilities but including, for the avoidance of doubt,
any Straddle Tobacco Action Liabilities), including the failure of the Sellers to perform or in due course pay and
discharge or cause to be paid and discharged any such Excluded Liability;
(v) any Seller Tobacco Liability (including the failure of the Sellers to perform or in due course pay and discharge
or cause to be paid and discharged any such Seller Tobacco Liabilities); provided that, in the event that any Action
giving rise to any Seller Tobacco Liability also gives rise to any Acquiror Tobacco Liability, the indemnification
provided for in this Section 11.01(a)(v) in respect of such Action will be calculated as follows:
(A) where the Action is brought in relation to the alleged personal injury or other damage to person(s) caused
by smoking or alleged addiction of one or more individuals to one or more of the Acquired Tobacco Cigarette
Brands, the indemnification provided for in this Section 11.01(a)(v) in respect of the Losses associated with such
Action shall extend to the prorata portion of all Losses arising out of or in connection with such Action (to the
extent relating to the development, manufacture, packaging, labeling, production, delivery, sale, resale,
distribution, marketing, promotion, use or consumption of,
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or exposure to, tobacco products, including smoking and healthrelated claims and related to one or more of the
Acquired Tobacco Cigarette Brands) calculated on the basis of:
(1) the period of time such individual or individuals used, consumed or were exposed to tobacco
products relating to one or more of the Acquired Tobacco Cigarette Brands prior to the Closing Date,
as a percentage of,
(2) the total period of time such individual or individuals used, consumed or were exposed to tobacco
products relating to one or more of the Acquired Tobacco Cigarette Brands; or
(B) where the Action relates to any claim other than set out in Section 11.01(a)(v)(A) above, the
indemnification provided for in this Section 11.01(a)(v) in respect of the Losses associated with such Action shall
extend to the prorata portion of all Losses arising out of or in connection with such Action (to the extent relating
to the development, manufacture, packaging, labeling, production, delivery, sale, resale, distribution, marketing,
promotion, use or consumption of, or exposure to, tobacco products and related to one or more of the Acquired
Tobacco Cigarette Brands), as follows:
(1) if the Losses are attributable, by specific reference in any final judicial decision, to the Acquired
Tobacco Cigarette Brands (that are the subject of the Action) over a specific period of time, the prorata
portion shall be calculated on the basis of
(I) the number of units of cigarettes of such Acquired Tobacco Cigarette Brands that were sold by
any and all manufacturers of such Acquired Tobacco Cigarette Brands between the beginning of
such specific period and the Closing Date (the number of such units as determined in accordance
with Section 11.08),
as a percentage of,
(II) the number of units of cigarettes of such Acquired Tobacco Cigarette Brands that were sold by
any and all manufacturers of such Acquired Tobacco Cigarette Brands during such entire specific
period (the number of such units as determined in accordance with Section 11.08); or
70

http://www.sec.gov/Archives/edgar/data/1424847/000119312514269468/d757470dex22.htm

77/207

1/12/2016

EX2.2

(2) if the Losses are not attributable, by specific reference in any final judicial decision, to the Acquired
Tobacco Cigarette Brands (that are the subject of the Action) over a specific period of time, the prorata
portion shall be calculated on the basis of
(I) the number of units of cigarettes of such Acquired Tobacco Cigarette Brands that were sold by
any and all manufacturers of such Acquired Tobacco Cigarette Brands prior to the Closing Date
(the number of such units as determined in accordance with Section 11.08)
as a percentage of,
(II) the number of units of cigarettes of such Acquired Tobacco Cigarette Brands that were sold by
any and all manufacturers of such Acquired Tobacco Cigarette Brands prior to, on and after the
Closing Date until the date on which the Liabilities with respect to such Action are determined or
settled (the number of such units as determined in accordance with Section 11.08).
(vi) any Seller Plaintiff Fees that are paid or required to be paid by any Acquiror Indemnified Party on or after the
Closing Date;
(vii) any Liability arising under Title IV or Section 302 of ERISA or Sections 412 or 4971 of the Code or similar
foreign laws to the extent such Liability relates to a defined benefit plan sponsored by Lorillard or RAI, or any portion
thereof, that is not assumed pursuant to Exhibit D;
(viii) any breach by the Sellers of the Agreed Assumption Terms, that results in the relevant Acquiror Indemnified
Party being liable to make a greater payment under the MSA or the PSS Agreements with respect to any period after the
Closing Date than it would have been liable to pay with respect to such period had the Agreed Assumption Terms been
fully applied (in which event the Acquiror Indemnified Parties shall be indemnified for the difference between the
amount that it is liable to pay and the amount that it would have been liable to pay);
(ix) any failure to comply with any obligation set forth in Section 6.18;
(x) the costs, expenses, fines, penalties and/or sanctions associated with the compliance by the Acquiror and/or any
of its Affiliates, with any obligation imposed on it arising out of, or in connection with, the DoJ Tobacco Case
Corrective Statement Requirement, as constituted on the date of this Agreement; provided that any costs or expenses
arising from the requirements to publish the corrective statements on package “onserts” or on any websites maintained
by or on behalf of the Acquiror to be made in respect of the Acquired Tobacco Cigarette Brands shall be excluded; or
(xi) any Liability relating to the obligations of the Acquiror or its Affiliates under the Separation Agreement, dated
as of May 7, 2008, by and among Loews Corporation, Lorillard, Inc., Lorillard Tobacco Company, Lorillard Licensing
Company, LLC, One Park Media Services, Inc. and Plisa S.A.
71

http://www.sec.gov/Archives/edgar/data/1424847/000119312514269468/d757470dex22.htm

78/207

1/12/2016

EX2.2

(b) Notwithstanding any other provision to the contrary, (i) RAI shall not be required to indemnify, defend or hold
harmless any Acquiror Indemnified Party against any Losses pursuant to Section 11.01(a)(i), (A) with respect to any claim (it
being understood that a claim or series of claims arising from substantially the same act, circumstance, event, development,
fact, occurrence or omission shall be treated as a single claim) unless such claim involves Losses in excess of $250,000 (nor
shall such item be applied to or considered for purposes of calculating the aggregate amount of the Acquiror Indemnified
Parties’ Losses), and (B) unless and until the aggregate of all Losses to which the Acquiror Indemnified Parties are entitled to
indemnification under Section 11.01(a)(i) (but for this Section 11.01(b)) exceeds $70 million, and (ii) the cumulative
indemnification obligation of RAI under Section 11.01(a)(i) shall in no event exceed $425 million; provided, however, that
the limitations set forth in clauses (i)(B) and (ii) above shall not apply with respect to any Loss resulting from a breach of a
Fundamental Representation.
Section 11.02. Indemnification by the Acquiror.
(a) From and after the Closing, subject to the provisions of Article XI and Section 12.01, the Acquiror shall indemnify,
defend and hold harmless RAI and its Affiliates and each of the heirs, executors, successors and assigns of any of the
foregoing (collectively, the “RAI Indemnified Parties”) against all Losses that such RAI Indemnified Party may suffer or
incur, or become subject to, as a result of:
(i) (A) the failure of any representations or warranties made by Imperial or the Acquiror in this Agreement or in any
Ancillary Agreement to be true and correct on and as of the Closing Date (or with respect to representations and
warranties that are made as of a specific date, the failure of such representations and warranties to be true and correct as
of such date) (provided that in determining whether any representation or warranty in this Agreement or any Ancillary
Agreement was true and correct as of any date for purposes of this Article XI and in determining the amount of Losses in
respect of the failure of any such representation or warranty to be true and correct as of any particular date any
qualifications or limitations as to materiality contained in such representation or warranty shall be disregarded) or
(B) any breach or failure by Imperial or the Acquiror to perform, or cause to be performed, any of its covenants or
obligations contained in this Agreement or in any other Transaction Agreement, in each case, which covenant or
obligation is required to be performed prior to the Closing;
(ii) any breach or failure by Imperial or the Acquiror to perform any of its covenants or obligations contained in
this Agreement or in any other Transaction Agreement, in each case, which covenant or obligation is required to be
performed from and after the Closing;
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(iii) any breach or failure by Imperial to perform under the Imperial Guaranty;
(iv) any Assumed Plaintiff Fees that are paid or required to be paid by any RAI Indemnified Party on or after the
Closing Date;
(v) any breach by the Acquiror of the Agreed Assumption Terms that results in any additional liability on RAI or
Lorillard as a result of the transactions contemplated by this Agreement that was not contemplated by the Agreed
Assumption Terms; or
(vi) any Assumed Liability (including the failure of the Acquiror to perform or in due course pay and discharge any
such Assumed Liability), including any Liability expressly assumed by the Acquiror pursuant to Exhibit D hereof, and
any Acquiror Tobacco Liability and the portion of any Losses determined to be an Acquiror Tobacco Liability pursuant
to Section 11.01(a)(v).
(b) Notwithstanding any other provision to the contrary, (i) the Acquiror shall not be required to indemnify, defend or
hold harmless any RAI Indemnified Party against any Losses pursuant to Section 11.02(a)(i), (A) with respect to any claim
unless such claim involves Losses in excess of $250,000 (nor shall such item be applied to or considered for purposes of
calculating the aggregate amount of the RAI Indemnified Parties’ Losses) and (B) unless and until the aggregate amount of
all Losses to which the RAI Indemnified Parties are entitled to indemnification under Section 11.02(a)(i) (but for this
Section 11.02(b)) exceeds $70 million; and (ii) the cumulative indemnification obligation of the Acquiror under
Section 11.02(a)(i) shall in no event exceed $425 million; provided, however, that the limitations set forth in clauses (i)(B)
and (ii) above shall not apply to any Loss resulting from a breach of a Fundamental Representation.
Section 11.03. Notification of Claims.
(a) A Person that may be entitled to be indemnified under any of the Transaction Agreements (the “Indemnified Party”),
shall promptly notify the party or parties liable for such indemnification (the “Indemnifying Party”) in writing of any
pending or threatened claim or demand that the Indemnified Party has determined has given or would reasonably be
expected to give rise to a right of indemnification (including a pending or threatened claim or demand asserted by a third
party against the Indemnified Party, such claim being a “Third Party Claim”), describing in reasonable detail the facts and
circumstances with respect to the subject matter of such claim or demand; provided, however, that the failure to provide such
notice shall not release the Indemnifying Party from any of its obligations under this Article XI except to the extent the
Indemnifying Party is materially prejudiced by such failure.
(b) Upon receipt of a notice of a claim for indemnity from an Indemnified Party pursuant to Section 11.03(a), the
Indemnifying Party shall be entitled to assume the
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defense and control of any Third Party Claim and shall be responsible for all costs and attorney fees of such defense, but
shall, if it determines to assume such defense, allow the Indemnified Party a reasonable opportunity to participate in the
defense of such Third Party Claim with its own counsel and at its own expense; provided, however, that with respect to a
Third Party Claim, the Indemnifying Party shall not be entitled to assume such defense (and shall in such event bear the
reasonable fees, costs and expenses of separate counsel for the Indemnified Party) where the defendants in, or targets of, such
Third Party Claim include both an Indemnified Party and Indemnifying Party, and the Indemnified Party shall have
reasonably concluded, based on the advice of outside counsel, that there is a material conflict of interest between the
Indemnifying Party and the Indemnified Party with respect to such Third Party Claim. Notwithstanding the foregoing, the
Indemnifying Party shall not be entitled to assume the defense of any Third Party Claim (other than an Action related to
Straddle Tobacco Action Liabilities) if the Third Party Claim seeks an order, injunction or other equitable relief or relief for
other than money damages against the Indemnified Party that the Indemnified Party reasonably determines (upon advice of
its outside counsel) cannot be separated from any related claim for money damages. If such equitable or other relief portion of
the Third Party Claim can be so separated from that for money damages, the Indemnifying Party shall (subject as aforesaid) be
entitled to assume the defense of the portion relating to money damages and, in such event, the Indemnifying Party shall
continue to be liable for the reasonable fees and expenses of counsel employed by the Indemnified Party with respect to the
portion of the defense of such Third Party Claim that the Indemnifying Party has not assumed. The indemnification required
by Section 11.01 or 11.02, as the case may be, shall be made by periodic payments of the amount thereof during the course of
the investigation or defense, as and when invoices are received or the Loss is incurred. RAI or the Acquiror, as the case may
be, shall, and shall cause each of its Affiliates and Representatives to, cooperate fully with the Indemnifying Party in the
defense of any Third Party Claim and the Indemnifying Party shall keep the Indemnified Party reasonably informed of
developments in connection with the defense or prosecution of such Third Party Claim. The Indemnifying Party shall be
authorized to consent to a settlement of, or the entry of any judgment arising from, any Third Party Claim, without the
consent of any Indemnified Party (except in relation to any Third Party Claim that relates to both Seller Tobacco Liabilities
and Acquiror Tobacco Liabilities, in respect of which any settlement shall require the prior written consent of RAI, in the
case the Acquiror is the Indemnifying Party, or the Acquiror, in the case RAI is the Indemnifying Party); provided that (i) the
Indemnifying Party shall pay or cause to be paid all amounts arising out of such settlement or judgment concurrently with
the effectiveness of such settlement or resolution (except in relation to any Third Party Claim that relates to both Seller
Tobacco Liabilities and Acquiror Tobacco Liabilities, in respect of which any amounts payable in connection with such
settlement or judgment shall in paid by the Indemnifying Party and the Indemnified Party in accordance with
Section 11.01(a)(v)), (ii) such settlement or judgment shall not encumber any of the assets of any Indemnified Party or
provide for injunctive or other nonmonetary relief affecting the Indemnified Party, or otherwise provide for any restriction or
condition that would apply to or adversely affect any Indemnified Party or the conduct of any Indemnified Party’s business,
(iii) to the extent that the Indemnified Party may have any Liability with respect to such Third Party Claim, the complete and
unconditional release of any Indemnified Party potentially affected by such Third Party Claim shall be made a condition of
any such settlement or other resolution, and (iv) such settlement shall not include any admission of wrongdoing or
misconduct by the Indemnified Party.
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(c) Following an assumption by the Indemnifying Party of a Third Party Claim pursuant to Section 11.03(b), the
Indemnified Party may reassume control of any defense of a Third Party Claim if the Indemnifying Party fails to prosecute the
defense of such Third Party Claim within a period of 20 calendar days after receipt of written notice of such failure to
prosecute by the Indemnified Party. In addition, following an assumption by RAI of a Third Party Claim pursuant to
Section 11.03(b) where the Third Party Claim relates to both Seller Tobacco Liabilities and Acquiror Tobacco Liabilities, the
Acquiror may elect to assume control of the defense of the part of such Third Party Claim that relates to Acquiror Tobacco
Liabilities at its own expense. The Indemnifying Party shall be liable for the reasonable fees, costs and expenses of counsel
employed by the Indemnified Party (i) for any period during which the Indemnifying Party has not assumed the defense
thereof, or (ii) following reassumption of control pursuant to the first sentence of this Section 11.03(c).
(d) In the event any Indemnifying Party receives a notice of a claim for indemnity from an Indemnified Party pursuant to
Section 11.03(a) that does not involve a Third Party Claim (such claim being a “Direct Claim”), the Indemnifying Party shall
notify the Indemnified Party within 45 days following its receipt of such notice if the Indemnifying Party disputes its
liability to the Indemnified Party under this Article XI. If the Indemnifying Party does not so notify the Indemnified Party,
the Direct Claim specified by the Indemnified Party in such notice shall be conclusively deemed to be a liability of the
Indemnifying Party under this Article XI, and the Indemnifying Party shall pay, subject to the limitations set forth in
Sections 11.01(b) and 11.02(b), if and as applicable, the amount of such liability to the Indemnified Party on demand or, in
the case of any notice in which the amount of the Direct Claim (or any portion thereof) is estimated, on such later date when
the amount of such Direct Claim (or any portion thereof) becomes finally determined. If the Indemnifying Party has timely
disputed its liability with respect to such Direct Claim as provided above, the Indemnifying Party and the Indemnified Party
shall resolve such dispute in accordance with Section 12.12.
Section 11.04. Exclusive Remedies. RAI and the Acquiror acknowledge and agree that, subject to
Section 12.13, following the Closing, the indemnification provisions of Sections 11.01 and 11.02 shall be the sole and
exclusive remedies of any RAI Indemnified Party and any Acquiror Indemnified Party, respectively, for any Losses
(including any Losses from claims for breach of contract, warranty, tortious conduct (including negligence) or otherwise and
whether predicated on common law, statute, strict liability, or otherwise (but not in the case of fraud or intentional
misrepresentation)) that it may at any time suffer or incur, or become subject to, as a result of, or in connection with, any
breach of any representation or warranty in this Agreement by the Acquiror or RAI, respectively, or any failure by the
Acquiror or RAI, respectively to perform or comply with any covenant or agreement in this Agreement that, by its terms, was
to have been performed, or complied with, by the Acquiror or RAI, respectively. Without limiting the generality of the
foregoing, the Parties hereby irrevocably waive any right of rescission they may otherwise have or to which they may
become entitled.
Section 11.05. Effect of Investigation. The representations, warranties and covenants of the Indemnifying Party, and the
Indemnified Party’s right to indemnification with respect thereto, shall not be affected or deemed waived by reason of any
investigation made by or on behalf of the Indemnified Party (including by any of its Representatives) or by reason of the fact
that the Indemnified Party or any of its Representatives knew or should have known that
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any such representation or warranty is, was or might be inaccurate or by reason of the Indemnified Party’s waiver of any
condition set forth in Section 9.02 or Section 9.03, as the case may be.
Section 11.06. Consolidation, Merger, Conveyance, Transfer, Disposition and Divestiture. If RAI (a) consolidates with
or merges with any other Person, or (b) conveys, transfers or otherwise disposes of or divests (including by way of sale,
assignment, license, lease, pledge or hypothecation) all or substantially all of its properties or assets to any other Person, then
as a condition to the effectiveness of such consolidation, merger, conveyance, transfer, disposition or divestiture, such other
Person shall automatically become jointly and severally bound by the provisions of this Article XI.
Section 11.07. Additional Limitations.
(a) Notwithstanding anything in this Agreement to the contrary, nothing in this Section 11.07 shall apply in respect of
the provisions set out in Section 11.01(a)(iv), Section 11.01(a)(v) and Section 11.02(a)(vi).
(b) Notwithstanding anything in this Agreement to the contrary, no Acquiror Indemnified Party will be entitled to
indemnification pursuant to this Article XI or otherwise for any Losses that such Acquiror Indemnified Party may suffer or
incur, or become subject to, as a result of related to: (i) the conduct or operation of the blu Brand Business prior to or at the
Closing; (ii) any Transferred Assets or Assumed Liabilities, to the extent related to the blu Brand Business; or (iii) the failure
of any representations or warranties made by RAI in this Agreement or in any Ancillary Agreement, other than Fundamental
Representations, to be true and correct to the extent relating to the blu Brand Business or the Transferred Assets or Assumed
Liabilities, to the extent related to the blu Brand Business.
(c) No Indemnified Party will be entitled to indemnification pursuant to this Article XI or otherwise for any punitive or
exemplary damages (other than punitive or exemplary damages paid by the Indemnified Party to a third party in connection
with a Third Party Claim).
(d) An Indemnified Party will use commercially reasonable efforts to pursue available coverage under insurance policies
maintained by such Indemnified Party for any Losses otherwise subject to indemnity hereunder. If an Indemnified Party
actually receives any insurance proceeds or other recoveries from third parties (other than any Indemnified Party) pursuant to
indemnification or otherwise prior to being indemnified with respect to Losses under this Article XI, the payment under this
Article XI with respect to such Losses shall be reduced by the amount of such insurance proceeds or other recoveries actually
received, in each case, net of any costs and expenses (including reasonable fees and expenses of attorneys), deductibles,
retentions, or increase in premiums incurred in connection with or as a result of collecting such proceeds or other recoveries
(such net amount, a “Net Recovery”). If an Indemnified Party actually receives any insurance proceeds or other recoveries
from third parties (other than any Indemnifying Party) pursuant to indemnification or otherwise after being indemnified with
respect to all or a portion of any Losses under this Article XI, the Indemnified Party shall pay to the Indemnifying Party who
made such payment the lesser of (i) the amount of the Net Recovery with respect to such Losses and (ii) the amount paid by
such Indemnifying Party to the Indemnified Party with respect to such Losses.
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Section 11.08. Determination of Sales Volumes. For the purposes of Section 11.01(a)(v), the number of units of
cigarettes of the Acquired Tobacco Cigarette Brands sold shall be determined: (a) by reference to Management Science
Associates, Inc.; or (b) to the extent not available from Management Science Associates, Inc., by reference to Participating
Manufacturer’s Reported volumes (MSA); or (c) to the extent not available from Management Science Associates, Inc. or
Participating Manufacturer’s Reported volumes (MSA), by such other method as shall be agreed by the Parties, acting
reasonably.
ARTICLE XII
GENERAL PROVISIONS
Section 12.01. Survival. The representations and warranties contained in or made pursuant to this Agreement or in any
certificate furnished pursuant to this Agreement shall terminate at the close of business on the 18month anniversary of the
Closing Date; provided, however, that (a) Sections 3.13 and 4.10 (Intellectual Property), and Sections 3.14 and 4.12
(Environmental Matters) shall terminate at the close of business on the third anniversary of the Closing Date, and (b) the
Fundamental Representations shall survive the Closing indefinitely (with respect to each such representation and warranty,
the applicable time for which such representation and warranty survives the Closing is referred to herein as the “Survival
Period”). The Parties intend to modify the statute of limitations and agree that no claims or causes of action may be brought
against RAI or the Acquiror based upon, directly or indirectly, any of the representations or warranties contained in this
Agreement after the applicable Survival Period, other than claims or causes of action as to which RAI or the Acquiror, as
applicable, has given written notice in accordance with Section 11.03 to the other prior to the expiration of the applicable
Survival Period. With respect to any such claims or causes of action as to which such notice has been given prior to the
expiration of the applicable Survival Period, the Survival Period shall be automatically extended, and the related
representation and warranty shall not terminate, until the final resolution of the claim or cause of action. The covenants and
agreements contained in or made pursuant to this Agreement, in any other Transaction Agreement or in any certificate
furnished pursuant to this Agreement shall survive the Closing and remain in full force and effect in accordance with their
terms.
Section 12.02. Certain Acknowledgments by the Acquiror. The Acquiror acknowledges for the benefit of the Sellers
and their respective Affiliates that:
(a) without prejudice to Section 11.05, prior to the Closing, the Acquiror has completed inquiries and investigations
into, and, based thereon, has formed an independent judgment concerning, the Transferred Assets, the blu Brand Business,
the PR Business and the Assumed Liabilities, and any other rights or obligations to be transferred, directly or indirectly,
pursuant to the Transaction Agreements;
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(b) except as expressly set forth in Articles III or IV or the Ancillary Agreements, no Seller nor any of Seller’s Affiliates
or Representatives or any other Person has made or will have made any representation or warranty, express or implied, with
respect to the Transferred Assets or Assumed Liabilities or the accuracy or completeness of any information regarding the
Transferred Assets or Assumed Liabilities furnished or made available to Imperial and the Acquiror and their respective
Affiliates and Representatives;
(c) at the Closing or the Lorillard Transfer Closing, as the case may be, the Acquiror will acquire the Transferred Assets
without any representation or warranty from a Seller or any Person acting on behalf of a Seller as to the design, condition,
quality, safety, merchantability or fitness for any particular purpose and without any other representation or warranty, except
as otherwise expressly represented or warranted in Article III or IV or the Ancillary Agreements and that, except as expressly
set forth in Article III or IV or the Ancillary Agreements, each Seller expressly disclaims and negates any representations or
warranties of any kind, whether express or implied, relating to the condition, merchantability or fitness for a particular
purpose of the Transferred Assets, including any warranty relating to the condition (environmental or otherwise) of the
Transferred Assets, their suitability for the Acquiror’s purposes, the status of the maintenance or operation of the Transferred
Assets, or the environmental condition of any Transferred Owned Property or Transferred Leased Property, including any
buildings, structures, soil, surface water or groundwater;
(d) without limiting the generality of the foregoing provisions of this Section 12.02 and except as expressly set forth in
Articles III or IV, it is understood that any financial statements, cost estimates and any financial or other projections or other
predictions that may be contained or referred to in offering materials, as well as any information, documents or other
materials (including any such materials contained in any “data room” or reviewed by Imperial or the Acquiror or any of their
respective Affiliates or Representatives pursuant to the Confidentiality Agreement) or management presentations that have
been provided to Imperial or the Acquiror or any of their respective Affiliates or Representatives are not, and will not be
deemed to be, representations or warranties of any Seller (nor are they or will they be deemed to be exceptions to any
representation or warranties of any Seller), and except as expressly set forth in Articles III or IV, no representation or warranty
is made as to the accuracy or completeness of any of the foregoing; and
(e) except as expressly set forth in this Agreement or the Ancillary Agreements, at the Closing or the Lorillard Transfer
Closing, as the case may be, the Acquiror will accept the Transferred Assets “as is”, “where is”, in their then present
environmental condition and physical condition, subject only to the representations and warranties, covenants and
indemnities contained in this Agreement, with all faults and without any other representation or warranty of any nature
whatsoever, and acknowledges that without such acceptance, the sale to the Acquiror of the Transferred Assets would not be
made and, except as expressly required by this Agreement, no Seller shall be under any obligation whatsoever to undertake
any improvement, repair, modification, alteration, remediation, or other work of any kind with respect to any of the
Transferred Assets.
Section 12.03. Expenses. Except as may be otherwise specified in the Transaction Agreements, all costs and expenses,
including fees and disbursements of counsel,
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financial advisers, accountants and brokers, incurred in connection with the Transaction Agreements and the transactions
contemplated by the Transaction Agreements shall be paid by the Person incurring such costs and expenses, whether or not
the Closing shall have occurred; provided, however, that all filing and other similar fees payable in connection with all
filings required under the HSR Act relating to the Transactions and the Merger will be paid by RAI and Lorillard in
accordance with the terms of the Merger Agreement.
Section 12.04. Notices. All notices, requests, claims, demands and other communications under the Transaction
Agreements shall be in writing and shall be given or made (and shall be deemed to have been duly given or made upon
receipt) by delivery in person, by overnight courier service, by facsimile with receipt confirmed (followed by delivery of an
original via overnight courier service) or by registered or certified mail (postage prepaid, return receipt requested) to the
respective parties at the following addresses (or at such other address for a party as shall be specified in a notice given in
accordance with this Section 12.04):
(a) if to RAI:
Reynolds American Inc.
401 North Main Street
WinstonSalem, NC 27101
Attention: Martin L. Holton III
Facsimile: (336) 7284773
with a copy to:
Jones Day
222 East 41st Street
New York, NY 10017
Attention: Jere R. Thomson, Esq.
Randi C. Lesnick, Esq.
Facsimile: (212) 7557306
(b) if to the Acquiror:
Lignum2, L.L.C.
5900 North Andrews Avenue
Suite 1100
Fort Lauderdale, FL 33309
Attention: Rob Wilkey
General Counsel
Facsimile: (954) 9587907
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with a copy to:
Imperial Tobacco Group PLC
121 Winterstoke Road
Bristol BS3 2LL
United Kingdom
Attention: John Downing
Company Secretary
Facsimile: +44 (0) 117 963 7207
and with a copy to:
Allen & Overy LLP
1221 Avenue of the Americas
New York, NY 10020
Attention: Eric S. Shube, Esq.
Jeremy A. Parr, Esq.
Facsimile: (212) 6106399
(c) if to Imperial:
Imperial Tobacco Group PLC
121 Winterstoke Road
Bristol BS3 2LL
United Kingdom
Attention: John Downing
Company Secretary
Facsimile: +44 (0) 117 963 7207
and with a copy to:
Allen & Overy LLP
1221 Avenue of the Americas
New York, NY 10020
Attention: Eric S. Shube, Esq.
Jeremy A. Parr, Esq.
Facsimile: (212) 6106399
Section 12.05. Public Announcements. No Party or any Affiliate or Representative of such Party shall issue or cause the
publication of any press release or public announcement or otherwise communicate with any news media in respect of this
Agreement or the transactions contemplated by this Agreement without the prior written consent of the other Parties (which
consent shall not be unreasonably withheld or delayed), except as may be required by Law or stock exchange rules, in which
case the Party required to publish such press release or public announcement shall allow the other Parties a reasonable
opportunity to comment on such press release or public announcement in advance of such publication; provided, however,
that
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RAI shall not be required to obtain the Acquiror’s or its Affiliates’ prior written consent in order to issue or cause the
publication of any press release or public announcement or otherwise communicate with any news media, if such press
release, public announcement or other communication refers to the Merger Agreement or the Merger without including a
reference to this Agreement or the transactions contemplated by this Agreement.
Section 12.06. Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being
enforced under any Law or as a matter of public policy, all other conditions and provisions of this Agreement shall
nevertheless remain in full force and effect so long as the economic or legal substance of the transactions contemplated by
this Agreement is not affected in any manner materially adverse to any party. Upon such determination that any term or other
provision is invalid, illegal or incapable of being enforced, the Parties shall negotiate in good faith to modify this Agreement
so as to effect the original intent of the Parties as closely as possible in a mutually acceptable manner in order that the
transactions contemplated by this Agreement be consummated as originally contemplated to the greatest extent possible.
Section 12.07. Entire Agreement. Except as otherwise expressly provided in the Transaction Agreements or for
documents that specifically reference this Section 12.07, the Transaction Agreements constitute the entire agreement of RAI,
the other Sellers and/or their Affiliates, on the one hand, and Imperial, the Acquiror and/or their Affiliates, on the other hand,
with respect to the subject matter of the Transaction Agreements and supersede all prior agreements, undertakings and
understandings, both written and oral, other than the Confidentiality Agreement to the extent not in conflict with this
Agreement, between or on behalf of RAI, the other Sellers and/or their Affiliates, on the one hand, and Imperial, the Acquiror
and/or their Affiliates, on the other hand, with respect to the subject matter of the Transaction Agreements.
Section 12.08. Assignment. This Agreement shall not be assigned by operation of Law or otherwise without the prior
written consent of RAI and the Acquiror; provided that (a) both RAI and the Acquiror may assign any or all of their
respective rights and obligations under this Agreement to any of their respective Affiliates, and (b) following the Closing,
the Acquiror may assign its rights under this Agreement to its sources of Debt Financing, Bond Financing or other sources of
financing available to it as collateral security; provided, further, however, that no such assignment shall release RAI or the
Acquiror from any liability or obligation under this Agreement. Any attempted assignment in violation of this Section 12.08
shall be void. This Agreement shall be binding upon, shall inure to the benefit of, and shall be enforceable by the Parties and
their respective permitted successors and assigns.
Section 12.09. No ThirdParty Beneficiaries. Except as provided in Article XI with respect to RAI Indemnified Parties
and Acquiror Indemnified Parties, this Agreement is for the sole benefit of the Parties and their permitted successors and
assigns and nothing in this Agreement or any other Transaction Agreements, including Article VII and Exhibit D hereto,
express or implied, is intended to or shall confer upon any other Person, including any union or any employee or former
employee of any Seller or the Business, or entity any legal or equitable right, benefit or remedy of any nature whatsoever,
including any rights of employment for any specified period, under or by reason of this Agreement.
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Section 12.10. Amendment. No provision of this Agreement or any other Transaction Agreement, including any
Exhibits or Schedules thereto, may be amended, supplemented or modified except by a written instrument making specific
reference hereto or thereto signed by all the parties to such agreement. No consent from any Indemnified Party under
Article XI (other than the Parties) shall be required in order to amend this Agreement.
Section 12.11. Disclosure Schedules. Any disclosure with respect to a Section or Schedule of this Agreement, including
any Section of the Disclosure Schedule or the Acquiror Disclosure Schedule, shall be deemed to be disclosed for another
Section or Schedule of this Agreement, including any Section of the Disclosure Schedule or the Acquiror Disclosure
Schedule, to the extent that such disclosure is sufficient so that the relevance of such disclosure to such other Section or
Schedule is reasonably apparent on its face.
Section 12.12. Governing Law; Submission to Jurisdiction; Waivers.
(a) This Agreement and each other Transaction Agreement (and any claims or disputes arising out of or related hereto or
thereto or to the transactions contemplated hereby and thereby or to the inducement of any Party to enter herein and therein,
whether for breach of contract, tortious conduct or otherwise and whether predicated on common law, statute or otherwise)
shall in all respects be governed by, and construed in accordance with, the Laws of the State of Delaware, including all
matters of construction, validity and performance, in each case without reference to any conflict of Law rules that might lead
to the application of the Laws of any other jurisdiction. The Parties hereby declare that it is their intention that this
Agreement shall be regarded as made under the laws of the State of Delaware and that the laws of said State shall be applied
interpreting its own provisions in all cases where legal interpretation shall be required. Each Party agrees (i) that this
Agreement involves at least $100,000.00, and (ii) that this Agreement has been entered into by the Parties in express reliance
upon 6 Del. C. § 2708.
(b) Each of the Parties agrees that any Dispute shall be resolved only in the Chancery Court of the State of Delaware or,
if such court shall not have jurisdiction, any federal court located in the State of Delaware or other Delaware State Court. In
that context, and without limiting the generality of the foregoing, each Party by this Agreement irrevocably and
unconditionally:
(i) submits for itself and its property in any Action relating to the Transaction Agreements, or for recognition and
enforcement of any judgment in respect thereof, to the exclusive jurisdiction of Chancery Court of the State of Delaware
or, if such court shall not have jurisdiction, any federal court located in the State of Delaware or other Delaware State
Court, and appellate courts having jurisdiction of appeals from any of the foregoing, and agrees that all claims in respect
of any such Action shall be heard and determined in such Delaware court or, to the extent permitted by Law, in such
federal court;
(ii) consents that any such Action may and shall be brought in such courts and waives any objection that it may
now or hereafter have to the venue or jurisdiction of any such Action in any such court or that such Action was brought
in an inconvenient court and agrees not to plead or claim the same;
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(iii) agrees (A) to the extent such Party is not otherwise subject to service of process in the State of Delaware, to
appoint and maintain an agent in the State of Delaware as such Party’s agent for acceptance of legal process, and
(B) that, to the fullest extent permitted by applicable law, service of process may also be made on such Party by prepaid
certified mail with a proof of mailing receipt validated by the United States Postal Service constituting the evidence of
valid service, and that service made pursuant to (A) or (B) above shall, to the fullest extent permitted by applicable Law,
have the same legal force and effect as if served upon such Party personally within the State of Delaware; and
(iv) agrees that nothing in the Transaction Agreements shall affect the right to effect service of process in any other
manner permitted by the Laws of the State of Delaware.
Section 12.13. Specific Performance. The Parties hereby acknowledge and agree that the failure of any Party to perform
its agreements and covenants hereunder, including its failure to take all actions as are necessary on its part to consummate the
transactions contemplated hereby, will cause irreparable injury to the other Parties, for which money damages, even if
available, will not be an adequate remedy. Accordingly, each Party hereby consents to the issuance of injunctive relief by
any court of competent jurisdiction to compel performance of such Party’s obligations and to the granting by any court of the
remedy of specific performance of its obligations hereunder, in addition to any other rights or remedies available hereunder
or at law or in equity. Each Party hereby waives any requirements for the securing or posting of any bond with such remedy.
Without limiting the foregoing, with respect to the failure of any party to cause the Closing to occur when it is otherwise
intended to occur pursuant to the terms of this Agreement, each Party agrees, on its behalf and on behalf of its Affiliates, that
the preferred, intended and mutually agreed sole and exclusive remedy for such breach is specific performance by (and
related injunctive relief against) the breaching Party of its obligation to consummate the transactions contemplated hereby,
and such parties further agree in such circumstances not to assert that a remedy of specific performance is unenforceable,
invalid, contrary to law or inequitable for any reason nor to assert that money damages would provide an adequate remedy
for such breach.
Section 12.14. Bulk Sales Laws. The Acquiror and RAI each hereby waive compliance by the Sellers with the
provisions of the “bulk sales”, “bulk transfer” or similar Laws of any state or any jurisdiction outside the United States that
may otherwise be applicable with respect to the sale of any of the Transferred Assets.
Section 12.15. Rules of Construction. Interpretation of the Transaction Agreements shall be governed by the following
rules of construction: (a) words in the singular shall be held to include the plural and vice versa, and words of one gender
shall be held to include the other gender as the context requires; (b) references to the terms Article, Section, paragraph,
Exhibit and Schedule are references to the Articles, Sections, paragraphs, Exhibits and Schedules of this Agreement unless
otherwise specified; (c) the terms “hereof”, “herein”, “hereby”, “hereto”, and derivative or similar words refer to this entire
Agreement, including the Schedules and Exhibits hereto; (d) references to “$” shall mean US dollars; (e) the word
“including” and words of similar import when used in the Transaction Agreements shall mean
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“including without limitation,” unless otherwise specified; (f) the word “or” shall not be exclusive; (g) references to
“written” or “in writing” include in electronic form; (h) provisions shall apply, when appropriate, to successive events and
transactions; (i) the headings contained in the Transaction Agreements are for reference purposes only and shall not affect in
any way the meaning or interpretation of the Transaction Agreements; (j) the Parties have each participated in the
negotiation and drafting of the Transaction Agreements and if an ambiguity or question of interpretation should arise, the
Transaction Agreements shall be construed as if drafted jointly by the parties thereto and no presumption or burden of proof
shall arise favoring or burdening any Party by virtue of the authorship of any of the provisions in any of the Transaction
Agreements; (k) a reference to any Person includes such Person’s successors and permitted assigns; (l) any reference to “days”
means calendar days unless Business Days are expressly specified; (m) when calculating the period of time before which,
within which or following which any act is to be done or step taken pursuant to this Agreement, the date that is the reference
date in calculating such period shall be excluded, if the last day of such period is not a Business Day, the period shall end on
the next succeeding Business Day; and (n) an item arising with respect to a specific representation or warranty shall be
deemed to be “reflected on” or “set forth in” a balance sheet or financial statements, only to the extent such item is
specifically set forth or specifically provided for on the balance sheet or financial statement.
Section 12.16. Counterparts. Each of the Transaction Agreements may be executed in one or more counterparts, and by
the different parties to each such agreement in separate counterparts, each of which when executed shall be deemed to be an
original but all of which taken together shall constitute one and the same agreement. Delivery of an executed counterpart of
a signature page to any Transaction Agreement by facsimile shall be as effective as delivery of a manually executed
counterpart of any such Agreement.
Section 12.17. Waiver of Jury Trial. EACH PARTY HEREBY WAIVES TO THE FULLEST EXTENT PERMITTED
BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION
DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT, ANY
OTHER TRANSACTION AGREEMENTS OR ANY TRANSACTION CONTEMPLATED HEREBY OR THEREBY.
EACH PARTY (I) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (II) ACKNOWLEDGES THAT IT AND THE
OTHER PARTY HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND THE OTHER
TRANSACTION AGREEMENTS BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS
IN THIS SECTION 12.17.
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IN WITNESS WHEREOF, RAI and the Acquiror have caused this Agreement to be executed on the date first written above
by their respective duly authorized officers.
REYNOLDS AMERICAN INC.
By /s/ Susan M. Cameron
Name: Susan M. Cameron
Title: President and Chief Executive Officer
LIGNUM2, L.L.C.
By /s/ Rob Wilkey
Name: Rob Wilkey
Title:
Solely with respect to Sections 6.05 and 6.24 and
ARTICLE XII:
IMPERIAL TOBACCO GROUP PLC
By /s/ Conrad Tate
Name: Conrad Tate
Title:
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EXHIBIT A
DEFINITIONS
“Accounting Referee” shall have the meaning set forth in Section 2.11.
“Acquired Brands” means the Winston Brand, Salem Brand, KOOL Brand, Maverick Brand and blu Brand, and (if
deemed to be a RAI Brand pursuant to Section 2.05) the Doral Brand.
“Acquired Tobacco Cigarette Brands” means the Winston Brand, Salem Brand, KOOL Brand and Maverick Brand, and
(if deemed to be a RAI Brand pursuant to Section 2.05) the Doral Brand.
“Acquiror” shall have the meaning set forth in the Preamble.
“Acquiror Disclosure Schedule” means the schedule dated as of the date of this Agreement delivered by the Acquiror to
RAI and that forms a part of this Agreement.
“Acquiror Indemnified Parties” shall have the meaning set forth in Section 11.01(a).
“Acquiror’s PRB Plan” shall have the meaning set forth in Exhibit D.
“Acquiror Tobacco Liabilities” shall have the meaning set forth in Section 2.01(c)(v).
“Action” means any claim, action, suit, arbitration, inquiry, investigation or other proceeding of any nature (whether
criminal, civil, legislative, administrative, regulatory, prosecutorial or otherwise) by or before any court, arbitrator or
Governmental Authority or similar body.
“Adverse Recommendation Change” shall have the meaning set forth in Section 6.05(d).
“Affiliate” means, with respect to any specified Person, any other Person that, at the time of determination, directly or
indirectly through one or more intermediaries, Controls, is Controlled by or is under common Control with such specified
Person. Notwithstanding anything herein to the contrary, (a) none of BAT or any of its Affiliates or Subsidiaries will be
considered an Affiliate of RAI or any of its Subsidiaries, and neither RAI nor any of its Subsidiaries will be considered an
Affiliate of any of the foregoing, and (b) unless and until the Merger is consummated, none of Lorillard or any of its Affiliates
or Subsidiaries will be considered an Affiliate of RAI, and neither RAI nor any of its Subsidiaries will be considered an
Affiliate of any of the foregoing.
A1
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“Agreed Assumption Terms” means the agreed treatment of the Acquired Tobacco Cigarette Brands from and after the
Closing under the State Settlements as set out in Exhibit F.
“Agreement” means this Asset Purchase Agreement dated as of July 15, 2014, among the Parties, including the
Disclosure Schedule, the Acquiror Disclosure Schedule and the Exhibits, and all amendments to such agreement made in
accordance with Section 12.10.
“Allocation” shall have the meaning set forth in Section 2.11.
“Ancillary Agreements” means the Route to Market Agreement, Assignment and Assumption Agreement, Intellectual
Property License Agreement, the Reciprocal Manufacturing Agreement and the TSA.
“Assignment and Assumption Agreement” means an assignment and assumption agreement in customary form among
the Sellers and the Acquiror.
“Assumed CBAs” shall have the meaning set forth in Exhibit D.
“Assumed Contracts” shall have the meaning set forth in Section 2.01(a)(iii).
“Assumed Liabilities” shall have the meaning set forth in Section 2.01(c).
“Assumed Plaintiff Fees” shall have the meaning set forth in Section 2.01(c)(vii).
“BAT” means British American Tobacco p.l.c.
“blu Brand” means the “evapor” brand known as blu and the brand known as SkyCig.
“blu Brand Business” means (a) the manufacture, distribution, development, research, marketing, advertising, sale and
service relating to electronic cigarettes, any component parts of electronic cigarettes or the packaging of electronic cigarettes
and any electronic cigarette accessories under the blu Brand and (b) the design, supply, advertising, marketing and sale of
electronic cigarettes under the SkyCig brand.
“blu Brand Intellectual Property” means Lorillard Brands Intellectual Property related to the blu Brand.
“blu Brand Inventory” shall have the meaning set forth in Section 2.01(a)(ii).
“Bond Financing” shall have the meaning set forth in Section 6.12(e).
“Books and Records” shall have the meaning set forth in Section 2.01(a)(ix).
“Business” means the PR Business, the blu Brand Business, all other Transferred Assets and the Assumed Liabilities.
A2
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“Business Day” means any day that is not a Saturday, a Sunday or other day on which the Department of State of the
State of Delaware or the commercial banks in the City of New York, New York or the City of London, England are required
or authorized by Law or executive order to be closed.
“Business Intellectual Property” means, collectively, the RAI Brands Intellectual Property and the Lorillard Brands
Intellectual Property.
“Cash Compensation” shall have the meaning set forth in Exhibit D.
“Certification/Listing” means any approval, certification, listing or publication required by any State as a condition of
selling a tobacco cigarette brand in that State under the statute commonly known as the “Model Act” or “Qualifying Statute”
or “complementary legislation” pursuant to the MSA or any other applicable State statute, regulation or policy.
“Class 1 Circular” means the shareholder circular of Imperial and related documents in connection with the
Transactions.
“Closing” shall have the meaning set forth in Section 2.03.
“Closing Date” shall have the meaning set forth in Section 2.03.
“COBRA” shall have the meaning set forth in Exhibit D.
“Code” means the United States Internal Revenue Code of 1986, as amended.
“Comparison Period” means the period of 12 months immediately prior to the date of this Agreement.
“Confidentiality Agreement” shall have the meaning set forth in Section 6.03(a).
“Contracts” means all contracts, subcontracts, agreements, collective bargaining agreements, leases, subleases, licenses,
commitments, sales and purchase orders, and other instruments, arrangements or understandings of any kind.
“Control” means, as to any Person, the power to direct or cause the direction of the management and policies of such
Person, whether through the ownership of voting securities, by contract or otherwise. The terms “Controlled by”, “under
common Control with” and “Controlling” shall have correlative meanings.
“Copyrights” shall have the meaning set forth in the definition of Intellectual Property.
“CutOff Time” shall have the meaning set forth in Section 2.08.
“Danville Facility” means the facilities located at 200 Kentuck Road in Danville, Virginia.
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“DC District Court” means the United States District Court for the District of Columbia.
“Debt Financing” shall have the meaning set forth in Section 5.06(a).
“Direct Claim” shall have the meaning set forth in Section 11.03(d).
“Disclosure Schedule” means the schedule dated as of the date of this Agreement delivered by RAI to the Acquiror and
that forms a part of this Agreement.
“Dispute” means any dispute, controversy or claim arising out of or relating to the transactions contemplated by the
Transaction Agreement, or the validity, interpretation, breach or termination of any such agreement, including claims
seeking redress or asserting rights under any Law.
“Doral Brand” shall have the meaning set forth in Section 2.05.
“DoJ Tobacco Case” means the case filed in 1999 by the United States Department of Justice against, among others,
Philip Morris USA, Inc. (as successor to Philip Morris, Inc.), R.J. Reynolds Tobacco Co., Brown and Williamson Tobacco
Company, Lorillard Tobacco Company, The Liggett Group, Inc. British American Tobacco (Investments) Ltd., The Council
for Tobacco ResearchUSA, Inc. and the Tobacco Institute, Inc. with reference “Civil Action No. 992496 (GK)”, including
all related appeals and proceedings.
“DoJ Tobacco Case Corrective Statement Requirement” means the order of the DC District Court under the Final
Judgment and Remedial Order on the defendants in the DoJ Tobacco Case to make certain corrective statements, as specified
in Section III.B of the Final Judgment and Remedial Order, see 449 F. Supp. 2d 1, 93841 (2006), and modified by
subsequent orders of the DC District Court.
“DoJ Tobacco Case Corrective Statement Requirement Waiver” means an order or ruling from the DC District Court
granting the Acquiror relief from the obligation under the Final Judgment and Remedial Order to comply with the DoJ
Tobacco Case Corrective Statement Requirement in respect of the Acquired Tobacco Cigarette Brands from and after the
Closing.
“DoJ Tobacco Case Litigation Document Disclosure Requirement” shall have the meaning set forth in Section 6.17.
“DoJ Tobacco Case Marketing Data Disclosure Requirement” shall have the meaning set forth in Section 6.17.
“Dutch IPCo” means a corporation, registered in the Netherlands, which shall acquire the blu Brand Intellectual
Property.
“Effective Time of the Merger” shall mean the “Effective Time” as defined in the Merger Agreement.
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“Employee Plans” means, collectively, the RAI PR Employee Plans and the Lorillard Employee Plans.
“End Date” shall have the meaning set forth in Section 10.01(d).
“Environmental Action” means any Action concerning Environmental Laws or environmental, health or safety matters,
including (a) any actual or alleged noncompliance with any Environmental Law or Environmental Permit, (b) any actual or
alleged presence or Release of, or exposure to, any Hazardous Materials at any location; (c) any Liabilities assumed or
retained by contract, operation of law or otherwise; (d) actual or alleged personal injuries, property or natural resource
damages or diminution of property value, or contractual obligations relating to any of the foregoing, but excluding any
Acquiror Tobacco Liabilities.
“Environmental Law” means any Law, Governmental Order or Contract issued, promulgated or entered into by or with
any Governmental Authority, in each case applicable to the Business, relating to pollution or to protection of the
environment, natural resources, flora and fauna, the climate and human health and safety, including any Laws relating to the
use, handling, management, recycling, transportation, treatment, storage, disposal or Release of Hazardous Materials.
“Environmental Permit” means a RAI Brands Environmental Permit or a Lorillard Brands Environmental Permit.
“Equipment” shall have the meaning set forth in Section 2.01(a)(x).
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended from time to time, and the rules
and regulations promulgated thereunder.
“ERISA Affiliate” means any Person that is or would be deemed a “single employer” with the RAI Parties or Lorillard
Asset Owners under Section 414(b), (c), (m) or (o) of the Code or Section 4001 of ERISA.
“Exchange Act” means the United States Securities Exchange Act of 1934, as amended, and the rules and regulations
under such Act.
“Excluded Assets” shall have the meaning set forth in Section 2.01(b).
“Excluded Liabilities” shall have the meaning set forth in Section 2.01(d).
“FCA” shall have the meaning set forth in Section 6.05(a).
“FDA” means the United States Food and Drug Administration.
“Final Judgment and Remedial Order” means the final judgment and remedial order from the DC District Court, dated
August 17, 2006, with respect to the DoJ Tobacco Case, as well as any supplements, amendments or further orders, whether
on appeal or in the DC District Court, modifying, deleting or adding to the provisions of such order.
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“Financing Agreements” shall have the meaning set forth in Section 5.06(a).
“Fundamental Representations” means the representations and warranties set forth in Section 3.01 (Incorporation and
Qualification of the RAI Parties), Section 3.02 (Authority; Execution and Delivery; Enforceability), Section 3.12(c)
(Sufficiency of, and Title to, the Assets), Section 3.25 (Brokers), Section 4.01 (Incorporation and Qualification of the
Lorillard Asset Owners), Section 4.09(c) (Sufficiency of, and Title to, the Assets), Section 4.23 (Brokers), Section 5.01
(Incorporation and Qualification of the Acquiror), Section 4.25 (Authority; Performance), Section 5.02 (Authority;
Execution and Delivery; Enforceability) and Section 5.07 (Brokers).
“Governmental Authority” means any United States federal, state or local or any supranational or nonUS government,
political subdivision, governmental, regulatory or administrative authority, instrumentality, board, agency, body or
commission, selfregulatory organization or any court, tribunal, or judicial or arbitral body.
“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation, determination, settlement or
award entered by or with any Governmental Authority.
“Greensboro Facility” means the manufacturing facility located at 2525 E. Market St. in Greensboro, North Carolina.
“Growers Trust” means the agreement described in Clause (f) of the definition of State Settlements.
“Hazardous Materials” means any chemical, material, substance or waste that in relevant form or concentration is
prohibited, limited or regulated under any Environmental Law (including, without limitation, asbestos or asbestos
containing materials).
“HSR Act” means the HartScottRodino Antitrust Improvements Act of 1976, as amended, and the rules and
regulations under such Act.
“Imperial Bankers” shall have the meaning set forth in Section 5.07.
“Imperial Board” shall have the meaning set forth in Recital F.
“Imperial Guaranty” shall have the meaning set forth in Section 6.24.
“Imperial Recommendation” shall have the meaning set forth in Section 6.05(a).
“Imperial Shareholder Approval” shall have the meaning set forth in Section 6.05(b).
“Imperial Shareholder Resolution” shall have the meaning set forth in Section 6.05(a).
“Imperial Shareholders Meeting” shall have the meaning set forth in Section 6.05(a).
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“Imperial Termination Fee” means $210,000,000 in cash.
“Indebtedness” means (a) the principal of and premium (if any) in respect of all indebtedness for borrowed money,
including accrued interest and any cost associated with prepaying any such debt, (b) the principal of and premium in respect
of obligations evidenced by bonds, debentures, notes or other similar instruments, including accrued interest, (c) the
principal component of all obligations to pay the deferred and unpaid purchase price of property and Equipment that have
been delivered, (d) capital leases; (e) negative balances in bank accounts, (f) amounts in respect of checks in transit, (g) net
cash payment obligations under swaps, options, derivatives and other hedging agreements or arrangements that will be
payable upon termination thereof (assuming they were terminated on the date of determination), (h) all liabilities relating to
securitization or factoring programs or arrangements, and (i) all Indebtedness of another Person referred to in clauses
(a) through (h) above guaranteed directly or indirectly, jointly or severally, in any manner (other than with respect to
Indebtedness included in clauses (a) through (h) above).
“Indemnified Party” shall have the meaning set forth in Section 11.03(a).
“Indemnifying Party” shall have the meaning set forth in Section 11.03(a).
“Independent MSA/PSS Auditor” means, with respect to the MSA or any State Settlement, PwC or, if PwC ceases to
serve as the MSA’s Independent Auditor or ceases to provide payment calculations under any other State Settlement, any
successor to PwC under the MSA or such State Settlement.
“Intellectual Property” means all of the following whether arising under the Laws of the United States or of any other
jurisdiction: (a) patents, patent applications (including patents issued thereon), patentable inventions, design patents and
industrial designs, and statutory invention registrations, including reissues, divisions, continuations, continuations in part,
extensions and reexaminations thereof, all rights therein provided by international treaties or conventions, (b) registered and
unregistered trademarks, service marks, trade names, service names, trade dress, logos, slogans, domain names, and designs
and other identifiers of same, including all goodwill associated therewith, and any and all common law rights, and
registrations and applications for registration thereof, all rights therein provided by international treaties or conventions, and
all reissues, extensions and renewals of any of the foregoing (“Trademarks”), (c) registered and material unregistered
copyrights and copyright applications, copyrightable works, copyrights, moral rights, mask work rights, database rights and
design rights, in each case, whether or not registered, and registrations and applications for registration thereof, and all rights
therein provided by international treaties or conventions (“Copyrights”), and (d) confidential and proprietary information
(including trade secrets, processes, knowhow, ideas, discoveries, creations, inventions and improvements (whether
patentable or unpatentable and whether or not reduced to practice), research and development, formulas, algorithms, recipes
for product, compositions, manufacturing and production processes and techniques, methods, procedures, schematics,
technology, technical data, designs, drawings, flowcharts, block diagrams, specifications, customer and supplier lists, pricing
and cost information and business and marketing plans and proposals), but excluding Software and all copyrights and other
rights therein.
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“Intellectual Property License Agreement” shall have the meaning set forth in Section 6.08.
“Intervening Event” means an event, fact, development, occurrence or circumstance relating to or materially affecting
the Business or Imperial or its Affiliates, as the context requires, occurring or arising after the date of this Agreement, that was
not known (or, if known, the consequences of which were not known) to the Imperial Board as at the date of this Agreement.
“Inventory” shall have meaning set forth in Section 2.01(a)(ii)(E).
“IRS” means the Internal Revenue Service.
“IT Systems” means hardware, network and telecommunications equipment (including personal computers, laptops,
telephones and other mobile devices) and internetrelated information technology.
“Key Lorillard Employees” means any Lorillard Employee whose annual compensation is greater than $100,000.
“Knowledge” of any Person means, with respect to any matter in question, in the case of RAI, means (a) with respect to
the representations and warranties of RAI in Article IV relating to Lorillard, (i) the actual knowledge of the individuals
named on Schedule A of the Disclosure Schedule giving effect to actual due diligence conducted by such individuals or
delivered to such individuals on or prior to July 13, 2014 in written materials with respect to the Transactions, but without
requiring or otherwise obligating any such individual to have affirmatively conducted any due diligence or investigation or
to have made any inquiry of any person and (ii) the knowledge based on Lorillard’s representations to RAI as to such matters
and (b) with respect to all other provisions in the Agreement, the actual knowledge after due inquiry of the individuals
named on Schedule A of the Disclosure Schedule.
“KOOL Brand” means the tobacco cigarette brand known as KOOL.
“Law” means any US federal, state, local or nonUS statute, law, ordinance, regulation, directive, rule, code, order,
ordinance (including zoning), executive order or decrees, edicts or binding interpretation by a Governmental Authority or
other requirement or rule of law, including the common law.
“Liabilities” means liabilities, claims, demands, expenses, commitments, Losses, costs or obligations of every kind and
description.
“Lien” means any mortgage, deed of trust, pledge, hypothecation, security interest, encumbrance, sublease, declaration,
condition, covenant, destruction, rightofway, easement, encroachment, restriction, title defect, option, right of first refusal
or first offer or other third party (or governmental) right, encumbrance, lien or charge of any kind or nature.
“Listing Rules” shall have the meaning set forth in Section 6.05(a).
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“Lorillard” shall have the meaning set forth in the Preamble.
“Lorillard Assets” shall have the meaning set forth in Section 4.01.
“Lorillard Asset Owners” shall have the meaning set forth in Recital B.
“Lorillard Bankers” shall have the meaning set forth in Section 4.23.
“Lorillard Brands” shall have the meaning set forth in Recital D.
“Lorillard Brands Environmental Permit” means any Permit required by a Governmental Authority for the operation of
the Maverick Brand or the blu Brand Business under any Environmental Law.
“Lorillard Brands Intellectual Property” means, collectively, all (i) Intellectual Property that is owned by any of the
Lorillard Asset Owners and that is used exclusively in or is exclusively related to, or arising, directly or indirectly,
exclusively out of the operation of the blu Brand Business or the business related to the Maverick Brand and (ii) Trademarks
exclusively related to the Lorillard Brands, including the registered Intellectual Property set forth on Section 4.10 of the
Disclosure Schedule.
“Lorillard Defined Contribution Plans” shall have the meaning set forth in Exhibit D.
“Lorillard Defined Contribution Trusts” shall have the meaning set forth in Exhibit D.
“Lorillard Employee” shall have the meaning set forth in Section 4.15(a).
“Lorillard Employee Plans” shall have the meaning set forth in Section 4.15(a).
“Lorillard Equipment” shall have the meaning set forth in Section 2.01(b)(viii).
“Lorillard Financial Information” shall have the meaning set forth in Section 4.02(a).
“Lorillard Leaf” shall have the meaning set forth in Section 2.01(b)(xii)(B).
“Lorillard Material Adverse Effect” means Material Adverse Effect, provided that the phrase “the Transferred Assets or
the Business” in the definition of Material Adverse Effect shall be replaced by “the Lorillard Business (other than the
Retained Lorillard Brands)”.
“Lorillard Pension Plan” shall have the meaning set forth in Exhibit D.
“Lorillard Pension Trust” shall have the meaning set forth in Exhibit D.
“Lorillard Raw Materials Inventory” shall have the meaning set forth in Section 2.01(a)(ii)(D).
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“Lorillard SEC Documents” means all reports, schedules, forms, statements and other documents (including exhibits
and other information incorporated therein) filed by Lorillard with the SEC.
“Lorillard Transfer Agreement” shall have the meaning set forth in Recital H.
“Lorillard Transfer Closing” shall have the meaning set forth in Recital H.
“Lorillard Transfer Payment” shall have the meaning set forth in Recital H.
“Losses” means all losses, demands, claims, Actions, assessments, Liabilities, damages, deficiencies, fines, penalties,
costs, expenses, commitments, judgments, orders, decrees or settlements, environmental investigation and remediation costs,
obligations and claims (including any Action brought by any Governmental Authority or Person), in each case whether or
not resulting from Third Party Claims, including interest and penalties recovered by a third party with respect thereto and
outofpocket expenses and reasonable attorneys’ and accountants’ fees and expenses incurred in the investigation or defense
of any of the same in asserting, preserving or enforcing any Acquiror Indemnified Party’s or RAI Indemnified Party’s rights
hereunder, suffered or incurred by such Acquiror Indemnified Party or RAI Indemnified Party.
“Material Adverse Effect” means any change, effect, event, circumstance, development or occurrence that, individually
or in the aggregate with all other changes, effects, events, circumstances, developments or occurrences, (a) has had a material
adverse effect on the Transferred Assets or the Business, taken as a whole or (b) would prevent or materially impair the ability
of the Sellers to perform their obligations under this Agreement or consummate the Transactions; provided that in no event
will any effect resulting or arising from or relating to any of the following matters be considered, either alone or in
combination, to constitute or contribute to a Material Adverse Effect: (i) changes in economic or political conditions or the
financing, banking, currency or capital markets in general, including with respect to interest rates or currency exchange rates;
(ii) changes in Laws or changes in accounting requirements or principles (or interpretation or enforcement thereof);
(iii) changes affecting industries, markets or geographical areas in which the Business is operated; (iv) the negotiation,
announcement, execution, pendency or performance of the Transaction Agreements or the Merger Agreement or the
consummation of the Transactions or the Merger; (v) conduct by any Seller or any of its Subsidiaries for which the Acquiror
gave its express prior written consent; (vi) any natural disaster or any conditions resulting from natural disasters; (vii) acts of
terrorism, sabotage, military action, armed hostilities or war (whether or not declared) or any outbreak, escalation or
worsening thereof; (viii) any Menthol Regulatory Action; (ix) any actions required under the Transaction Agreements or the
Merger Agreement to obtain any approval or authorization under any antitrust Laws for the consummation of the
Transactions or the Merger; or (x) the failure, in and of itself, of a Seller to meet any internal or published projections,
forecasts, estimates or predictions in respect of revenues, earnings or other financial or operating metrics before, on or after
the date of this Agreement (it being understood that the underlying facts giving rise or contributing to such change may be
taken into account into determining whether there has been, or is reasonably expected to be, a “Material Adverse Effect”);
provided, however, that changes, effects, events or occurrences referred to in clauses (i), (ii), (iii), (vii) or (viii) will be
considered in determining whether there has been, or is reasonably expected to be, a “Material Adverse
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Effect” to the extent that such changes are materially disproportionately adverse to the Business, taken as a whole, as
compared to other participants in the industry (in which case only the incremental materially disproportionate impact or
impacts may be taken into account in determining whether there has been, or is reasonably expected to be, a “Material
Adverse Effect”).
“Material Lorillard Asset Permits” shall have the meaning set forth in Section 4.08.
“Material Lorillard Brands Customer” means the largest 10 customers (whether retailers or distributors) of the Maverick
Brand or the blu Brand Business, measured in terms of annual revenues of the Lorillard Brands for the year ended
December 31, 2013.
“Material Lorillard Brands Supplier” means the 10 largest suppliers of the Maverick Brand or the blu Brand Business
measured in terms of annual expenditures of the Lorillard Brands for the year ended December 31, 2013.
“Material RAI Brands Customer” means the largest 10 customers (whether retailers or distributors) of the RAI Brands or
the PR Business, measured in terms of annual revenues of the RAI Brands for the year ended December 31, 2013.
“Material RAI Brands Supplier” means the 10 largest suppliers of the RAI Parties as a whole, measured in terms of
annual expenditures for the year ended 2013, the supplied products of which are material to the production of the Winston
Brand, KOOL Brand, the Salem Brand and the PR Business.
“Maverick Brand” means the business of the development, design, manufacture, packaging, labeling, production,
delivery, sale, resale, distribution, marketing and promotion of a tobacco cigarette brand known as Maverick.
“Maverick Brand Business” means the business related to the Maverick Brand.
“Maverick Brand Finished Goods” shall have the meaning set forth in Section 2.01(a)(ii)(C).
“Maverick Brand MSAI Percentage” means an amount equal to the quotient of (A) the amount of shipments of
Maverick Brand products divided by (B) the aggregate amount of shipments of all Lorillard tobacco cigarette brands, in each
case as reported in Management Science Associates, Inc. monthly reporting of shipments from wholesale to retail for the
yeartodate period beginning on January 1 of the year in which the Closing occurs and ending on the Business Day
immediately preceding the Closing Date; provided, that if such yeartodate period is less than four months, the Maverick
Brand MSAI Percentage will be determined based on shipments for the 12month period ended December 31 of the year
immediately preceding the year in which the Closing Date occurs.
“Menthol Regulatory Action” means any Law, Governmental Order or Action enacted, promulgated, proposed or
threatened by the FDA or any other Governmental Authority that could have the effect of banning or materially restricting
the use of menthol in any product sold or distributed by RAI or Lorillard or any of their respective Subsidiaries.
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“Merger” shall have the meaning set forth in Recital C.
“Merger Agreement” shall have the meaning set forth in Recital C.
“MSA Assumption Agreement” means the assumption agreement in respect of the MSA to be entered into by the
Acquiror at the Closing substantially in the form set out in Exhibit H.
“MSA” means the Master Settlement Agreement, dated as of November 23, 1998, among the 46 US states, the District
of Columbia and five US territories listed on the signature pages thereto, Phillip Morris Incorporated, R.J. Reynolds Tobacco
Company, Brown & Williamson Tobacco Corporation, Lorillard Tobacco Company and various Subsequent Participating
Manufacturers as listed on the NAAG list of “Participating Manufacturers”, as amended, supplemented or replaced.
“MSA Allocable Share” has the meaning given to it in Exhibit A to the MSA.
“MSA Settling States” means the States, commonwealths, districts, territories and other Governmental Authorities that
are parties to the MSA.
“Multiemployer Plan” shall have the meaning set forth in Section 3.17(b).
“Newport Brand” means the tobacco cigarette brand known as Newport.
“NAAG” means the National Association of Attorneys General.
“Net Recovery” shall have the meaning set forth in Section 11.07(d).
“Objections Notice” shall have the meaning set forth in Section 2.11.
“OFAC” means the U.S. Department of the Treasury’s Office of Foreign Assets Control.
“Offering Documents” shall have the meaning set forth in Section 6.12(e)(v).
“OPM” means an “Original Participating Manufacturer” as such term is defined in the MSA.
“Permits” shall have the meaning set forth in Section 2.01(a)(viii).
“Permitted Liens” means the following Liens: (a) Liens of carriers, warehousemen, mechanics, materialmen, workmen,
repairmen and other Liens imposed by Law made in the ordinary course and on a basis consistent with past practice;
(b) easements, covenants, rightsofway, zoning ordinances and other similar charges or encumbrances that do not impair, and
could not reasonably be expected to impair, in any material respect, the value, marketability or continued use of the
Transferred Real Property; (c) nonexclusive licenses of
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Intellectual Property; (d) Liens for Taxes, assessments or other governmental charges or levies that are not yet due or payable
or that are being contested in good faith by appropriate proceedings or that may thereafter be paid without penalty; (e) Liens
created by or through, or resulting from any facts or circumstances relating to, the Acquiror or its Affiliates; and (f) Liens
arising out of, under or in connection with this Agreement or the other Transaction Agreements.
“Person” means any natural person, general or limited partnership, corporation, limited liability company, limited
liability partnership, firm, association or organization or other legal entity.
“PR Business” means the distribution, marketing, advertising, sale and service in Puerto Rico of the RAI Brands.
“PreClosing Insurance” shall have the meaning set forth in Section 6.06(a).
“PreClosing Tax Period” means (i) any Tax period ending on or before the Closing Date and (ii) with respect to a Tax
period that commences before but ends after the Closing Date, the portion of such period up to and including the Closing
Date.
“Proposed Transferred Employees” shall have the meaning set forth in Exhibit D.
“PSS Agreements” means the State Settlements other than the MSA and the Growers Trust.
“Purchase Price” shall have the meaning set forth in Section 2.04.
“PwC” means Pricewaterhouse Coopers LLP, the independent auditor under the State Settlements.
“RAI” shall have the meaning set forth in the Preamble.
“RAI Assets” shall have the meaning set forth in Section 3.01.
“RAI Asset Owners” shall have the meaning set forth in Recital A.
“RAI Banker” shall have the meaning set forth in Section 3.25.
“RAI Brands” shall have the meaning set forth in Recital D.
“RAI Brands Environmental Permit” means any Permit required by a Governmental Authority for the operation of the
RAI Brands or the PR Business under any Environmental Law.
“RAI Brands Finished Goods” shall have the meaning set forth in Section 2.01(a)(ii)(B).
“RAI Brands Intellectual Property” means, collectively, all (i) Intellectual Property that is owned by any of the RAI
Asset Owners and that is used exclusively in or exclusively related to, or arising, directly or indirectly, exclusively out of the
operation of the PR
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Business or the business related to the RAI Brands, (ii) Trademarks exclusively related to the PR Business or the RAI Brands
and (iii) Intellectual Property owned by any of the RAI Asset Owners in all current product specifications for tobacco
cigarettes marketed under the RAI Brands, including the registered Intellectual Property set forth on Section 3.13 of the
Disclosure Schedule.
“RAI Brands Material Adverse Effect” means Material Adverse Effect, provided that the phrase “the Transferred Assets
or the Business” in the definition of Material Adverse Effect shall be replaced by “the RAI Brands”.
“RAI Brands MSAI Percentage” means an amount equal the quotient of (A) the amount of shipments of any RAI Brands
products divided by (B) the aggregate amount of shipments of all RJRT tobacco cigarette brands, in each case as reported in
Management Science Associates, Inc. monthly reporting of shipments from wholesale to retail for the yeartodate period
beginning on January 1 of the year in which the Closing occurs and ending on the Business Day immediately preceding the
Closing Date; provided, that if such yeartodate period is less than four months, the RAI Brands MSAI Percentage will be
determined based on shipments for the 12month period ended December 31 of the year immediately preceding the year in
which the Closing Date occurs.
“RAI Financial Information” shall have the meaning set forth in Section 3.05(a).
“RAI Indemnified Parties” shall have the meaning set forth in Section 11.02(a).
“RAI Leaf” shall have the meaning set forth in Section 2.01(a)(ii)(E).
“RAI Parties” shall have the meaning set forth in Recital A.
“RAI PR Employee” shall have the meaning set forth in Section 3.17(a).
“RAI PR Employee Plans” shall have the meaning set forth in Section 3.17(a).
“RAI SEC Documents” means all reports, schedules, forms, statements and other documents (including exhibits and
other information incorporated therein) filed by RAI with the SEC.
“Reciprocal Manufacturing Agreement” means the Reciprocal Manufacturing Agreement, substantially in the form
attached as Exhibit G, to be entered into by an Affiliate of RAI and the Acquiror at the Closing.
“Release” means any actual or threatened release, spill, emission, leaking, pumping, dumping, injection, pouring,
deposit, disposal, discharge, dispersal, emptying, escaping, leaching or migration into or through the environment (including
ambient air, surface water, groundwater, land surface or subsurface strata) or within or from any building, structure, facility or
fixture.
“Relevant Trademark Action” means the Action with case no. 2:14CV02596 RGK (FFMx) between the RTA
Claimants and the RTA Defendant in the United States District
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Court, Central District of California in relation to the RTA Defendant’s alleged infringement of the Zippo BLU Trademarks,
including the RTA Defendant’s related complaint for a declaratory judgment of trademark noninfringement and
counterclaims for cancellation of the Zippo BLU Trademarks.
“Representative” of a Person means the directors, officers, employees, advisors, agents, consultants, attorneys,
accountants, investment bankers or other representatives of such Person.
“Required Amount” shall have the meaning set forth in Section 5.06(a).
“Restricted Employees” shall have the meaning set forth in Exhibit D.
“Restricted Party” means any Person that is (a) listed on, or owned or controlled by a Person listed on, or acting on
behalf of a Person listed on any Sanctions List, or (b) located in, incorporated under the laws of, or acting on behalf of a
Person located in or organized under the laws of any country or territory that is the target of territorywide Sanctions (which
as of the date of this Agreement are Cuba, Iran, North Korea, Sudan and Syria).
“Retained Lorillard Brands” means all Lorillard tobacco cigarette brands, including the Newport Brand, but excluding
the Maverick Brand.
“Retained Lorillard Employee” shall have the meaning set forth in Exhibit D.
“RJRT” means R. J. Reynolds Tobacco Company, a wholly owned Subsidiary of RAI.
“RJRT Tobacco Inventory” means all RJRT tobacco leaf inventory, reconstituted tobacco sheets, workinprogress and
tobacco byproducts (excluding tobacco virgin stems and virgin tobacco scrap) for use in RJRT U.S. domestic and Puerto
Rico cigarette production (other than any such inventory related to sales to Santa Fe Natural Tobacco Company, Inc.).
“Route to Market Agreement” shall have the meaning set forth in Recital G.
“RTA Claimants” means ZippMark, Inc. and Zippo Manufacturing Company.
“RTA Defendant” means LOEC, Inc.
“Salem Brand” means the tobacco cigarette brand known as Salem.
“Sanctions List” means the “Specially Designated Nationals and Blocked Persons” list maintained by OFAC or any
similar list maintained by the United States Department of State, any other U.S. Governmental Authority, the United
Nations, the European Union or its Member States, Her Majesty’s Treasury of the United Kingdom or any other relevant
Governmental Authority.
“SEC” means the U.S. Securities and Exchange Commission.
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“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations under such Act.
“Seller Intellectual Property” means all Intellectual Property that is owned by any of the Sellers or their Affiliates other
than the Lorillard Brands Intellectual Property and the RAI Brands Intellectual Property.
“Seller Plaintiff Fees” means all plaintiffs’ attorneys’ fees and other legal costs in relation to the State Settlements in
respect of the Acquired Tobacco Cigarette Brands, relating to any periods, whether before, on or after the Closing Date
excluding, for the avoidance of doubt, Assumed Plaintiff Fees.
“Seller Plan” shall have the meaning set forth in Exhibit D.
“Seller Tobacco Liabilities” shall have the meaning set forth in Section 2.01(d)(i).
“Sellers” shall have the meaning set forth in Recital B.
“Service Descriptions” shall have the meaning set forth in Section 6.11(b).
“Settling Defendants” means the Persons other than the Previously Settled States that are parties to the PSS Agreements.
“Severance Agreement” shall have the meaning set forth in Exhibit D.
“Software” means any and all (a) computer programs, including any and all software implementation of algorithms,
models and methodologies, whether in source code, object code, human readable form or other form, (b) databases and
compilations, including any and all data and collections of data, whether machine readable or otherwise, (c) descriptions,
flow charts and other work products used to design, plan, organize and develop any of the foregoing, screens, user interfaces,
report formats, firmware, development tools, templates, menus, buttons and icons, and (d) all documentation including user
manuals and other training documentation relating to any of the foregoing.
“Specified Employee” shall have the meaning set forth in Exhibit D.
“SPM” means a “Subsequent Participating Manufacturer” as such term is defined in the MSA.
“State Settlements” means (a) the MSA and (b) the Settlement Agreement, dated as of August 25, 1997, among the State
of Florida, Philip Morris Incorporated, R.J. Reynolds Tobacco Company, Brown & Williamson Tobacco Corporation,
Lorillard Tobacco Company and United States Tobacco Company, as amended by the Stipulation of Amendment to
Settlement Agreement and For Entry of Consent Decree, dated as of September 11, 1998, (c) the Settlement Agreement and
Stipulation for Entry of Consent Decree, dated as of May 8, 1998, among the State of Minnesota, Philip Morris Incorporated,
R.J. Reynolds Tobacco Company, Brown & Williamson Tobacco Corporation and Lorillard Tobacco Company, (d) the
Comprehensive Settlement Agreement and Release, dated as of October 17, 1997, among the
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State of Mississippi, Philip Morris Incorporated, R.J. Reynolds Tobacco Company, Brown & Williamson Tobacco
Corporation and Lorillard Tobacco Company, as amended by the Stipulation of Amendment to Settlement Agreement and
For Entry of Agreed Order, dated as of July 2, 1998, (e) the Comprehensive Settlement Agreement and Release, dated as of
January 16, 1998, among the State of Texas, Philip Morris Incorporated, R.J. Reynolds Tobacco Company, Brown &
Williamson Tobacco Corporation, Lorillard Tobacco Company and United States Tobacco Company, as amended by the
Stipulation of Amendment to Settlement Agreement and For Entry of Consent Decree, dated as of July 24, 1998, in each
case, as amended, supplemented or replaced, and (f) the National Tobacco Growers Settlement Trust, dated July 19, 1999,
among Philip Morris Incorporated, Brown & Williamson Tobacco Corporation, Lorillard Tobacco Company and R.J.
Reynolds Tobacco Company, as settlors, The Chase Manhattan Bank, as trustee, and the Grower States listed therein, as
amended, supplemented or replaced.
“States” means the 50 States and Commonwealths of the United States, the District of Columbia and any U.S. territory
or possession, including, but not limited to, Puerto Rico, American Samoa, Guam, the U.S. Virgin Islands and the
Commonwealth of the Northern Marianas Islands.
“Straddle Tobacco Action Liabilities” means all Liabilities arising out of or in connection with any smoking and
healthrelated Action filed in the Straddle Tobacco Action Period arising out of, in connection with or relating to: (a) the
manufacture, packaging, labeling, delivery, sale, resale, distribution, marketing or promotion of one or more of the Acquired
Tobacco Cigarette Brands; or (b) the use or consumption of, or exposure to one or more Acquired Tobacco Cigarette Brands
and provided that such Action also gives rise to Seller Tobacco Liabilities; provided, however, that Straddle Tobacco Action
Liabilities will exclude any Losses of RAI and its Affiliates arising solely in relation to the Straddle Tobacco Action Period
to the extent that any such Losses were incurred as a result of any of the following (whether by way of an increase to an
existing Straddle Tobacco Action Liability or as a separate Straddle Tobacco Action Liability): (a) any changes in Law (or
interpretation thereof) after the Closing Date; (b) any manufacturing defects or design defects in any of the products relating
to the Acquired Tobacco Cigarette Brands that were manufactured by or on behalf of the Acquiror (other than by RAI or its
Affiliates on behalf of the Acquiror, where RAI or its Affiliates are responsible for any such defects) after the Closing Date;
(c) the marketing of the Acquired Tobacco Cigarette Brands by or on behalf of the Acquiror to, or otherwise targeted at,
minors after the Closing Date; or (d) any misrepresentation or untrue statement of fact made by the Acquiror after the Closing
Date in relation to the Acquired Tobacco Cigarette Brands, save to the extent that any of such matters were materially
consistent with the products or the practices of RAI or Lorillard in the twelve month period prior to Closing.
“Straddle Tobacco Action Period” means the period commencing on the Closing Date and ending on the date that is
eight years from the Closing Date.
“Subsidiary” of any Person means any corporation, general or limited partnership, joint venture, limited liability
company, limited liability partnership or other Person that is a legal entity, trust or estate of which (or in which) (a) the issued
and outstanding capital stock having ordinary voting power to elect a majority of the board of directors (or a majority of
another body performing similar functions) of such corporation or other Person (irrespective of
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whether at the time capital stock of any other class or classes of such corporation or other Person shall or might have voting
power upon the occurrence of any contingency), (b) more than 50% of the interest in the capital or profits of such partnership,
joint venture or limited liability company or (c) more than 50% of the beneficial interest in such trust or estate, is directly or
indirectly owned or Controlled by such Person.
“Substantial Equivalence Report” means a report filed by RAI (manufacturer) or Lorillard (manufacturer), as applicable,
in accordance with Section 905(j) of the Family Smoking Prevention and Tobacco Control Act.
“Survival Period” shall have the meaning set forth in Section 12.01.
“Tax” or “Taxes” means all income, excise, gross receipts, ad valorem, valueadded, sales, use, employment, franchise,
profits, gains, property, transfer, use, payroll, intangibles or other taxes, fees, stamp taxes, duties, charges, levies or
assessments of any kind whatsoever (whether payable directly or by withholding), together with any interest and any
penalties, additions to tax or additional amounts imposed by any Governmental Authority with respect thereto.
“Tax Liability” means a Liability attributable to Taxes.
“Tax Returns” means all returns and reports (including elections, declarations, disclosures, schedules, estimates and
information returns) required to be supplied to a Tax authority relating to Taxes, and any amended Tax Returns.
“Third Party Claim” shall have the meaning set forth in Section 11.03(a).
“Third Party Rights” shall have the meaning set forth in Section 2.02(a).
“Trademark” shall have the meaning set forth in the definition of Intellectual Property.
“Transaction Agreements” means this Agreement and each of the Ancillary Agreements.
“Transactions” means the transactions contemplated by the Transaction Agreements.
“Transfer Taxes” shall have the meaning set forth in Section 8.01.
“Transferred Assets” shall have the meaning set forth in Section 2.01(a).
“Transferred Employees” shall have the meaning set forth in Exhibit D.
“Transferred Leased Property” shall have the meaning set forth in Section 2.01(a)(i).
A18
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“Transferred Owned Property” shall have the meaning set forth in Section 2.01(a)(i).
“Transferred Real Property” means Transferred Leased Property and Transferred Owned Property.
“Transferring IT Systems” means any IT Systems constituting a Transferred Asset pursuant to Section 2.01(a)(x).
“Transitional Services” means services to be performed by the Parties or certain of their Affiliates in accordance with
Exhibit B or Section 6.11 in order to allow for an orderly transition of ownership of the assets and businesses acquired by the
Acquiror and the continued operation of such businesses, as well as the continued operation of the businesses retained by
RAI and its Affiliates, in each case as currently conducted.
“TSA” shall have the meaning set forth in Recital G.
“US GAAP” means the generally accepted accounting principles used in the United States.
“WARN Act” shall have the meaning set forth in Exhibit D.
“Winston Brand” means the tobacco cigarette brand known as Winston.
“Zippo BLU Trademarks” means the trademarks for BLU owned by, or licensed to, either of the RTA Claimants and
registered with the United States Patent and Trademark Office, including without limitation, U.S. Trademark Registration
Nos. 3299190, 3299195, 3464056, 3469390, 3606674 and 3680360.
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EXHIBIT B
TRANSITION SERVICES AGREEMENT TERM SHEET
Parties

(1) RAI (or a RAI Affiliate)
(2) Acquiror (or an Acquiror Affiliate)

Duration

2 years from Closing or such longer time as the Parties may determine.

Charges

Cost plus basis.

Services

To be determined (to include without limitation the services described in Section 6.11).

Confidentiality

To be aligned with the APA (Section 6.03).

System Security

The Parties shall comply with, and shall ensure that its personnel, agents and subcontractors comply
with, all reasonable written policies, standards and procedures provided by RAI to Acquiror in relation to
any access of RAI’s IT systems by Acquiror in order for Acquiror to receive the benefit of the Transitional
Services.

Liability

No liability for indirect/consequential loss.
No party limits its liability for fraud.

Assignment and
subcontracting

Neither party may assign, sublicense or subcontract other than to an Affiliate without the prior written
consent of the other party which shall not be unreasonably withheld or delayed.

Governing law

Laws of the State of Delaware
B1
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EXHIBIT C
ROUTE TO MARKET AGREEMENT
[see attached]
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Exhibit C
ROUTE TO MARKET AGREEMENT
DATED JULY 15, 2014
IMPERIAL TOBACCO GROUP PLC
and
REYNOLDS AMERICAN INC.

ALLEN & OVERY LLP
LONDON
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THIS AGREEMENT is dated July 15, 2014
BETWEEN:
(1) IMPERIAL TOBACCO GROUP PLC a limited liability company incorporated under the laws of England and Wales
(the Buyer); and
(2) REYNOLDS AMERICAN INC. a corporation incorporated under the laws of North Carolina (the Seller),
(each a Party and together the Parties).
BACKGROUND
(A) Pursuant to an Agreement and Plan of Merger, dated July 15, 2014 entered into among Lorillard, Inc., a Delaware
Corporation (Lorillard), the Seller and Lantern Acquisition Co., a Delaware corporation and wholly owned subsidiary
of the Seller (Lantern Acquisition Co. and, such agreement, the Merger Agreement), Lorillard has agreed, subject to
the terms of the Merger Agreement, to merge with and into Lantern Acquisition Co. with Lorillard as the surviving
corporation, such that the Seller will, on consummation of the Merger, own 100% of Lorillard (the Merger).
(B) The Seller is, as of the Effective Date, engaged in, among other things, the business of the manufacture, sale, and
marketing of certain tobacco cigarette brands known as Winston, Kool and Salem (collectively, the Seller Brands).
Lorillard is, as of the Effective Date, engaged in, among other things, the business of the manufacture, sale, and
marketing of a tobacco cigarette brand known as Maverick and an “evapor” brand known as blu (collectively, the
Lorillard Brands and, together with the Seller Brands, the Brands).
(C) Pursuant to an asset purchase agreement entered into between the Buyer and the Seller on or around the Effective Date
(the Asset Purchase Agreement), the Seller has agreed, following consummation of the Merger, to sell to the Buyer (or
its nominated Affiliate(s)) certain of the assets of the Seller and its relevant Affiliates used in the businesses of the
Brands (the Business) on the terms and subject to the conditions set out in the Asset Purchase Agreement.
(D) In connection with the sale of the Business, each Party agrees to comply with the Route to Market Obligations (as
defined below) on the terms and conditions set out in this agreement.
IT IS AGREED:
1.

INTERPRETATION

1.1 In this agreement:
Action means any claim, action, suit, arbitration, inquiry, investigation or other proceeding of any nature (whether
criminal, civil, legislative, administrative, regulatory, prosecutorial or otherwise) by or before any court, arbitrator or
Governmental Authority or similar body.
Affiliate means, with respect to any specified Person, any other Person that, at the time of determination, directly or
indirectly through one or more intermediaries, Controls, is Controlled by or is under common Control with such
specified Person. Notwithstanding anything herein to the contrary, none of BAT or any of its Affiliates or subsidiaries
will be considered an Affiliate of Seller or any of its subsidiaries, and neither Seller nor any of its subsidiaries will be
considered an Affiliate of any of the foregoing.
1
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American Snuff Company means American Snuff Company, LLC, a subsidiary of the Seller.
ASC Brands means all brands of smokeless tobacco products manufactured, sold, or distributed by American Snuff
Company.
Asset Purchase Agreement has the meaning given to it in Recital (C).
BAT means British American Tobacco p.l.c..
B or B Brands means the “evapor” brand known as blu.
Brands has the meaning given in Recital (B).
Business has the meaning given to it in Recital (C).
Business Day means any day that is not a Saturday, a Sunday or other day on which the Department of State of the State
of Delaware or the commercial banks in the City of New York, New York or the City of London, England are required
or authorized by Law or executive order to be closed.
Buyer Allocated Space has the meaning given to it in paragraph 2(c) of Part 2 of Schedule 1.
Buyer’s Representative means the individual(s) designated by the Buyer for the purposes of clauses 9.2 and 9.3.
Closing means closing of the Asset Purchase Agreement (as defined therein).
Consumer Database means the active consumer database of RJRT.
Control means, as to any Person, the power to direct or cause the direction of the management and policies of such
Person, whether through the ownership of voting securities, by contract or otherwise, and the terms Controlled by,
under common Control with and Controlling shall have correlative meanings.
Dispute means any dispute, controversy or claim arising out of or relating to this agreement, or the validity,
interpretation, breach or termination of this agreement, including claims seeking redress or asserting rights under any
Law.
Effective Date means the date of this agreement.
Governmental Authority means any U.S. federal, state or local or any supranational or nonU.S. government, political
subdivision, governmental, regulatory or administrative authority, instrumentality, board, agency, body or commission,
selfregulatory organization or any court, tribunal, or judicial or arbitral body.
Implementation Date has the meaning given to it in paragraph 3.2(b) of Part 2 of Schedule 1.
Initial Period has the meaning given to it in paragraph 3.2(a) of Part 2 of Schedule 1.
K or K Brand means the tobacco cigarette brand known as KOOL.
2
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Law means any U.S. federal, state, local or nonU.S. statute, law, ordinance, regulation, directive, rule, code, order,
ordinance (including zoning), executive order or decrees, edicts or binding interpretation by a Governmental Authority
or other requirement or rule of law, including the common law.
Local SOM means the local trading area share of market of a Party for its cigarette brands (excluding, in the case of the
Seller, any V Brand Products) provided that the geographic area for such a share of market is no larger than a U.S. state.
Lorillard means Lorillard, Inc., a Delaware corporation.
Lorillard Brands has the meaning given in Recital (B).
Lorillard Retail Contracts means each contract between Lorillard and/or any of its subsidiaries and any Retailer in the
Territory related among other things to pricing and promotions, space and merchandising on the cigarette fixture, and
signage (for avoidance of confusion, as of the Effective Date, Lorillard Retail Contracts are called “Excel
Merchandising Agreements” and “NonExcel Merchandising Agreements”). Lorillard Retail Contracts do not include
any contracts which relate exclusively to the B Brand.
M or M Brand means the tobacco cigarette brand known as Maverick.
Merger Agreement has the meaning given to it in Recital (A).
Natural American Spirit means the tobacco cigarette brand known as “Natural American Spirit” which is
manufactured and sold by Santa Fe.
Offset Signage means the cigarette brand signs located in or outside a retail outlet communicating brand images, brand
equity messages or prices and which are not located on or within a cigarette merchandising fixture (pack or carton rack).
Outlet SOM means the outlet share of market of a Party for its cigarette brands (excluding, in the case of the Seller, any
V Brand Products). For any outlet that is part of a chain, the aggregated market share for such chain may be used as the
Outlet SOM if a Party so chooses.
Person means any natural person, general or limited partnership, corporation, limited liability company, limited
liability partnership, firm, association or organization or other legal entity.
POS means point of sale.
Primary Brand Users means those consumers listed on the Consumer Database who have specified any of the Seller
Brands as their Primary Usage Brand.
Primary Usage Brand means the tobacco cigarette brand, if any, specified as the usual brand by a consumer listed on
the Consumer Database.
Representatives means, with respect to a person, the directors, officers, employees, advisors, agents, consultants,
attorneys, accountants, investment bankers or other representatives of such Person.
Retail Cigarette Contract means a contract between a tobacco manufacturer and a Retailer in the Territory related
among other things to pricing and/or promotion of cigarette products, space and merchandising on the cigarette fixture,
and signage for cigarette products. A Retail Cigarette Contract does not include a contract between a tobacco
manufacturer and a Retailer in the Territory related solely to smokeless tobacco products or ecigarette tobacco
products.
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Retailer means a person that sells tobacco cigarettes directly to adult consumers at a physical establishment.
RJRT means R.J. Reynolds Tobacco Company (or, if the Seller party to any Retail Cigarette Contract relating to the
Seller Brands is an Affiliate of RJRT rather than RJRT itself, the relevant Affiliate).
RJRT Retail Contracts means each contract between RJRT and any Retailer in the Territory related among other
things to pricing and promotions, space and merchandising on the cigarette fixture, and signage (for avoidance of
confusion, as of the Effective Date, RJRT Retail Contracts are called “Retail Partners Marketing Plan Contracts”).
RJRT Retail Contracts do not include any contracts which relate exclusively to the ASC Brands or the V Brand.
Route to Market Obligations has the meaning given to it in clause 2.
S or S Brand means the tobacco cigarette brand known as Salem.
Santa Fe means Santa Fe Natural Tobacco Company, a subsidiary of the Seller.
Seller Brand Products means any product marketed under any of the Seller Brands.
Seller Brands has the meaning given in Recital (B).
Seller’s Representative means the individual(s) designated by the Seller for the purposes of clauses 9.2 and 9.3.
Shelf Space Obligations means the obligations set out in Schedule 1.
Shelf Space Payment means an amount in cash equal to $7 million.
Standstill Period means the period of five months commencing on the date of Closing and ending on the last day of the
fifth month after the date of Closing.
Subsequent Period has the meaning given to it in paragraph 3.2(b) of Part 2 of Schedule 1.
Territory means the fifty states and District of Columbia in the United States of America and excludes territories of the
United States of America.
Tobacco Brands means the W, K, S and M Brands.
U.S. means the United States of America.
V Brand means the ecigarette brand known as Vuse ecigarettes.
V Brand Products means any product marketed under the V Brand.
W or W Brand means the tobacco cigarette brand known as Winston.
Wholesale Channel Obligations means the obligations set out in Schedule 2.
Wholesaler means a Person that sells tobacco products directly to Retailers.
1.2 Interpretation of this agreement will be governed by the following rules of construction: (a) words in the singular shall
be held
4
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to include the plural and vice versa, and words of one gender shall be held to include the other gender as the context
requires; (b) references to the terms “clause,” “part,” “paragraph,” and “schedule” are references to the clauses, parts,
paragraphs and schedules of or to this agreement unless otherwise specified; (c) the terms “hereof”, “herein”, “hereby”,
“hereto”, and derivative or similar words refer to this entire agreement, including the schedules hereto; (d) references to
“$” shall mean U.S. dollars; (e) the word “including” and words of similar import when used in this agreement shall
mean “including without limitation,” unless otherwise specified; (f) the word “or” shall not be exclusive; (g) references
to “written” or “in writing” include in electronic form; (h) provisions shall apply, when appropriate, to successive
events and transactions; (i) the headings contained in this agreement are for reference purposes only and shall not affect
in any way the meaning or interpretation of this agreement; (j) the Parties have each participated in the negotiation and
drafting of this agreement and if an ambiguity or question of interpretation should arise, this agreement shall be
construed as if drafted jointly by the parties thereto and no presumption or burden of proof shall arise favoring or
burdening any Party by virtue of the authorship of any of the provisions in any of this agreements; (k) a reference to any
Person includes such Person’s successors and permitted assigns; (l) any reference to “days” means calendar days unless
Business Days are expressly specified; and (m) when calculating the period of time before which, within which or
following which any act is to be done or step taken pursuant to this agreement, the date that is the reference date in
calculating such period shall be excluded, if the last day of such period is not a Business Day, the period shall end on
the next succeeding Business Day.
1.3 Clause 1.1 to 1.2 of this agreement applies unless the contrary intention appears.
1.4 The schedules to this agreement form part of it and are incorporated into it.
2.

ROUTE TO MARKET OBLIGATIONS

2.1 In consideration of, in the case of the Seller, the Buyer making the Shelf Space Payment to the Seller and, in the case of
each Party, the other Party entering into the Asset Purchase Agreement and carrying out its obligations pursuant to this
agreement, each Party shall comply with the following obligations in the Territory:
(a) Shelf Space Obligations; and
(b) Wholesale Channel Obligations,
(together, the Route to Market Obligations).
2.2 Each Party shall have the right to inspect and monitor the other Party’s compliance or noncompliance (as the case may
be) with clause 2.1 above and, in the case of noncompliance, to require the other Party to comply with such obligations
within 10 Business Days after the date of receipt of written notice from the aggrieved Party.
2.3 This agreement does not require either Party to engage in conduct that is contrary to Law.
2.4 For the avoidance of doubt, the Parties acknowledge and agree that none of the provisions of this agreement shall apply
with respect to American Snuff Company, the ASC Brands, Santa Fe, Natural American Spirit, the B Brand or any cigar
brands.
3.

PAYMENT AT CLOSING

3.1 At Closing, the Buyer shall make a payment to the Seller of an amount equal to the Shelf Space Payment.
5
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CONSUMER DATABASE

4.1 As soon as practicable after Closing, the Seller shall, to the extent legally permissible, provide the Buyer with the name
and contact information for each Primary Brand User on the Consumer Database in a form which is readily usable by the
Buyer and shall provide hard and electronic copies of the name and contact information for each Primary Brand User if
the Buyer so requests.
4.2 After Closing, the Seller and/or its subsidiaries shall not initiate contact for marketing purposes (whether by mail, e
mail, telephone, or otherwise) with the Primary Brand Users who are on the Consumer Database as of the date of
Closing and whose names and contact information are provided to Seller; except that Seller and/or its subsidiaries may
contact for marketing purposes any Primary Brand User who, after the date of Closing, either: (i) initiates contact in any
manner with Seller and/or its subsidiaries (by way of example, that consumer visits a brand website of Seller) or (ii) is
engaged by Seller and/or its subsidiaries via an inperson consumer engagement.
4.3 For litigation purposes, Seller will retain all information in the Consumer Database. In addition, for litigation purposes,
if after the date of Closing, Buyer adds adult smoker names or information to any consumer database, Buyer agrees on an
ongoing basis to take all necessary steps to provide counsel for Seller with any and all collected data upon request.
5.

REMEDIES

5.1 The Parties hereby acknowledge and agree that the failure of any Party to perform its agreements and covenants under
this agreement, including its failure to take all actions as are necessary on its part to fulfill the obligations contemplated
hereby, will cause irreparable injury to the other Party, for which money damages, even if available, will not be an
adequate remedy. Accordingly, each Party hereby consents to the issuance of injunctive relief by any court of
competent jurisdiction to compel performance of such Party’s obligations and to the granting by any court of the
remedy of specific performance of its obligations hereunder, in addition to any other rights or remedies available
hereunder or at Law or in equity. Each Party hereby waives any requirements for the securing or posting of any bond
with such remedy.
6.

NOTICES
All notices, requests, claims, demands and other communications under this agreement shall be in writing and shall be
given or made (and shall be deemed to have been duly given or made upon receipt) by delivery in person, by overnight
courier service, by facsimile with receipt confirmed (followed by delivery of an original via overnight courier service)
or by registered or certified mail (postage prepaid, return receipt requested) to the other Party at the following addresses
(or at such other address for a Party as shall be specified in a notice given in accordance with this clause 6):
(a) if to the Seller:
Reynolds American Inc.
401 North Main Street
WinstonSalem, NC 27101
Attention: Martin L. Holton III
6
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with a copy to:
Jones Day
222 East 41st Street
New York, NY 10017
Attention: Jere R. Thomson, Esq.
Randi C. Lesnick, Esq.
Facsimile: (212) 3263939
(b) if to the Buyer:
Lignum2, L.L.C.
5900 North Andrews Avenue
Suite 1100
Fort Lauderdale, FL 33309
Attention: Rob Wilkey
General Counsel
Facsimile: (954) 9587907
with a copy to:
Allen & Overy LLP
1221 Avenue of the Americas
New York, NY 10020
Attention: Eric S. Shube, Esq.
Jeremy Parr, Esq.
Facsimile: (212) 6106399
7.

ASSIGNMENT

7.1 This agreement shall not be assigned by either Party by operation of Law or otherwise without the prior written consent
of the other Party provided that either Party may, subject to Law, assign any or all of its rights and obligations under this
agreement to any of its respective Affiliates.
7.2 Any attempted assignment in violation of this clause 7 shall be void and this agreement shall be binding upon, shall
inure to the benefit of, and shall be enforceable by, the Parties hereto and their respective permitted successors and
assigns.
8.

GENERAL

8.1 No partnership or agency
Nothing in this agreement shall be deemed to constitute a partnership between the Parties, nor to make either Party the
agent of the other Party for any purpose.
8.2 Counterparts
This agreement may be executed in any number of counterparts, all of which, taken together, shall constitute one and
the same agreement, and any Party may enter into this agreement by executing a counterpart. Facsimile signatures shall
be valid and binding to the same extent as the original signatures.
8.3 Waiver
The rights of each Party under this agreement:
(a) may be exercised as often as necessary;
7
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(b) are cumulative and not exclusive of rights or remedies provided by Law; and
(c) may be waived only in writing and specifically.
Delay in exercising or nonexercise of any such right is not a waiver of that right.
8.4 A waiver (whether express or implied) by one of the Parties of any of the provisions of this agreement or of any breach
of or default by the other Party in performing any of those provisions shall not constitute a continuing waiver and that
waiver shall not prevent the waiving Party from subsequently enforcing any of the provisions of this agreement not
waived or from acting on any subsequent breach of or default by the other Party under any of the provisions of this
agreement.
8.5 Amendments
No provision of this agreement, including any schedules hereto, may be amended, supplemented or modified except by
a written instrument making specific reference hereto and signed by all of the Parties.
8.6 Severability
The provisions contained in each clause and subclause of this agreement shall be enforceable independently of each of
the others and their validity shall not be affected if any of the others are invalid. If any of those provisions is void but
would be valid if some part of the provision were deleted, the provision in question shall apply with such modification
as may be necessary to make it valid.
8.7 Further assurance
Each Party undertakes to sign all documents and to do all other acts that are or may be necessary to give full effect to
this agreement.
8.8 Costs
Each Party shall pay the costs and expenses, including fees and disbursements of counsel, incurred by it in connection
with the entering into of this agreement.
8.9 Entire agreement
This Agreement constitutes the entire agreement between the Parties relating to the subject matter of this Agreement
and supersedes all previous agreements, undertakings and understandings, whether written or oral, between or on behalf
of the Parties with respect to the subject matter of this Agreement.
9.

GOVERNING LAW AND JURISDICTION

9.1 This agreement (and any claims or disputes arising out of or related hereto whether for breach of contract, tortious
conduct or otherwise and whether predicated on common law, statute or otherwise) shall in all respects be governed by,
and construed in accordance with, the Laws of the State of Delaware, including all matters of construction, validity and
performance, in each case without reference to any conflict of law rules that might lead to the application of the Laws of
any other jurisdiction.
8
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9.2 In the event of a Dispute either Party may by written notice to the other Party refer the Dispute to the Buyer’s
Representative and the Seller’s Representative who shall seek to resolve the Dispute in good faith as soon as practicable
and in any event within ten (10) Business Days of such notice.
9.3 If the Buyer’s Representative and the Seller’s Representative are unable to resolve any Dispute within the time period
specified in clause 9.2, either Party may file an Action in the Chancery Court of the State of Delaware or, if such court
shall not have jurisdiction, any federal court located in the State of Delaware or other Delaware State Court. In that
context, and without limiting the generality of the foregoing, each Party by this agreement irrevocably and
unconditionally:
(a) submits to the exclusive jurisdiction of the Chancery Court of the State of Delaware or, if such court shall not have
jurisdiction, any federal court located in the State of Delaware or other Delaware State Court, and appellate courts
having jurisdiction of appeals from any of the foregoing, and agrees that all claims in respect of any such Action
shall be heard and determined in such Delaware court or, to the extent permitted by Law, in such federal court;
(b) consents that any such Action may and shall be brought in such courts and waives any objection that it may now
or hereafter have to the venue or jurisdiction of any such Action in any such court or that such Action was brought
in an inconvenient court and agrees not to plead or claim the same;
(c) agrees that service of process in any such Action may be effected by mailing a copy of such process by registered or
certified mail (or any substantially similar form of mail), postage prepaid, to such Party at its address as provided in
clause 6; and
(d) agrees that nothing in this agreement shall affect the right to effect service of process in any other manner permitted
by the Laws of the State of Delaware.
10. WAIVER OF JURY TRIAL
EACH PARTY HEREBY WAIVES TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY
RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION DIRECTLY OR
INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT. EACH PARTY
(I) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT
OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (II) ACKNOWLEDGES THAT IT AND
THE OTHER PARTY HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG
OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS CLAUSE 10.
THIS AGREEMENT has been signed on behalf of the Parties on the date which appears first on page 1.
9
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SCHEDULE 1
SHELF SPACE OBLIGATIONS
PART 1
PERIOD BETWEEN EFFECTIVE DATE AND CLOSING
1.

Each Party and/or its respective Affiliates shall cooperate with each other in good faith with respect to any
communications made to Retailers, beginning on and from the Effective Date and terminating on the date of Closing, to
effectuate the terms of this agreement and shall consult with each other with respect to the content and timing of such
communications. This paragraph does not govern in any fashion any communications concerning matters not
specifically related to effectuating the terms of this agreement.

2.

The following provisions in this paragraph 2 shall apply beginning on and from the Effective Date and terminating on
the date of Closing:
(a) The Seller will offer for sale the Seller Brand Products in accordance with historical practices and in substantially
the same manner as immediately prior to the Effective Date.
(b) The Seller and its Affiliates shall not instruct its or their respective Representatives to request that any customer
cease or decrease its purchases of the Tobacco Brands.
(c) Neither Party shall cause or require Lorillard to alter the amount of shelf space, or any positions on Offset Signage
and instore POS material, allocated to the M Brand under the Lorillard Retail Contracts.
(d) Seller will cause RJRT to utilize retail shelf space under the RJRT Retail Contracts in accordance with historical
business practices including that (i) Seller will be engaged in a national rollout of V Brand Products, (ii) Seller’s
and RJRT’s historical business practices include making changes to product locations on retail shelf space when
there are new product introductions, (iii) RJRT will utilize its retail shelf space for V Brand Products, and (iv) the V
Brand Products rollout may result in a change in the location where the Seller Brand Products are merchandised or
otherwise domiciled in a Retailer’s outlet.
PART 2
STANDSTILL PERIOD

1.

Obligations in respect of the Seller Brand Products and RJRT Retail Contracts
During the Standstill Period:
(a) RJRT will utilize the retail shelf space procured by the RJRT Retail Contracts in accordance with historical
business practices. Given that it anticipates presenting to Retailers a new Retail Cigarette Contract program during
the Standstill Period, Seller will ensure that RJRT will not engage in a significant resetting of its retail shelf space
during this time. Thus, to the extent that there are visible facings of the Seller Brands in the space procured by the
RJRT Retail Contracts at the time of Closing, subject to the proviso immediately following, those Seller Brands
will remain visible during the Standstill Period; provided, however, Buyer acknowledges and agrees that during
the Standstill Period, (i) Seller may be engaged in its national rollout of V Brand Products, (ii) Seller’s and RJRT’s
historical business
10
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practices include making changes to product locations on retail shelf space when there are new product
introductions, (iii) RJRT will utilize certain of its retail shelf space for V Brand Products, and (iv) the V Brand
Products rollout may result in a change in the location where the Seller Brand Products are merchandised or
otherwise domiciled in a Retailer’s outlet.
(b) Buyer and its Affiliates shall not make changes, or instruct its or their respective Representatives to make changes,
at any time, to the retail shelf space procured by the RJRT Retail Contracts; except that Buyer or its
Representatives may remove the Seller Brand Products to relocate those products to shelf located outside of retail
shelf space procured by the RJRT Retail Contracts. The Parties shall address any issues that arise in relation to any
remerchandising activities specified in this paragraph in a commercially reasonable fashion.
(c) Seller will ensure that RJRT shall not instruct its Representatives to cause the removal of any Seller Brand Products
from any noncontracted retail shelf space on which such Seller Brand Products are displayed.
(d) The Seller shall not and shall ensure that its Affiliates do not instruct its or their respective Representatives to
request that any customer in any way to cease or decrease its purchases of the Seller Brands.
(e) For retail outlets that have Offset Signage for the Seller Brands, the Parties agree to instruct their respective
Representatives not to make changes to the amounts of and locations of the signage. Buyer may, however, on any
pricing signage make changes to the pricing to reflect its postClosing pricing on any of the Seller Brands.
2.

Obligations in respect of the M Brand and Lorillard Retail Contracts
During the Standstill Period:
(a) The Seller shall not and shall ensure that its Affiliates do not instruct its or their respective Representatives to
request that any customer in any way cease or decrease its purchases of the M Brand.
(b) Seller agrees to provide Buyer with visible retail shelf space for the Tobacco Brands, in the amount described in
paragraph 2(c) below, on the following terms and with the stated limitations:
(i)

The provided shelf space will be in those retail outlets that are signed to a Lorillard Retail Contract at the
time of closing and remain signed to said contract for the duration of the Standstill Period. The shelf space
provisions in paragraphs 2(b), 2(c), and 2(e) shall not apply to any new retail outlets which open for business
during the Standstill Period or any existing retail outlets which undergo a change of ownership during the
Standstill Period.

(ii)

Seller shall maintain, and perform the obligations under, the Lorillard Retail Contracts including making any
payments due to retailers under such contracts.

(iii) If a retailer chooses to terminate a Lorillard Retail Contract, the number of facings allocated to the Buyer
under such terminated Lorillard Retail Contract shall be reduced to zero.
(iv)

Seller may enforce all terms of Lorillard Retail Contracts, and if Seller chooses in its good faith business
judgment (for reasons of noncompliance or other reasons
11
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consistent with historic business practices) to terminate a Lorillard Retail Contract, the number of facings
allocated to the Buyer under such terminated Lorillard Retail Contract shall be reduced to zero.
(v)

The location of the facings will be in the space secured by the Lorillard Retail Contracts and generally in the
location occupied at the time of Closing by the M Brand. The Newport brand will remain in the number one
position in the shelf space procured by the Lorillard Retail Contracts.

(vi)

The provision of any shelf space depends on retailer acceptance, and Buyer agrees that Seller will not be
liable in any fashion to Buyer for retailer nonacceptance.

(vii) The provision of shelf space requires and depends on a retailer’s independent decision to stock (and continue
to stock) the Tobacco Brands.
(c) The Seller shall allocate the number of facings set out in paragraphs (i) and (ii) below under the Lorillard Retail
Contracts to the Buyer, for use for the duration of the Standstill Period:
(i)

in excel and nonexcel contracted stores of Lorillard that have 27 facings or more, the greater of (i) 15 facings
and (ii) the number of visible product facings of single packs of the M Brand in place as of the time of
Closing; and

(ii)

in excel and nonexcel contracted stores of Lorillard that have less than 27 facings, the number of visible
product facings of single packs of the M Brand in place as of the time of Closing.

Buyer may merchandise any of the Tobacco Brands (but no other brands of products) in the provided space (the
Buyer Allocated Space).
(d) For retail outlets that have Offset Signage for the M Brand, the Parties agree to instruct their respective
Representatives not to make changes to the amounts of and locations of the signage. Buyer may, however, on any
pricing signage make changes to the pricing of the M Brand to reflect its postClosing pricing.
(e) The Seller shall permit the Buyer to merchandise instore POS material for the Tobacco Brands within the Buyer
Allocated Space in such manner as the Buyer in its sole discretion sees fit.
(f)

The Seller shall permit the Buyer, any Representatives of the Buyer or the Buyer’s Affiliates and/or any third party
providers engaged by the Buyer or the Buyer’s Affiliates to remerchandise any of the Buyer Allocated Space
consistent with the requirements of paragraphs 2(b), 2(c), and 2(e), and the Seller and its Affiliates shall not in any
way prevent or delay any such party from carrying out its remerchandising activities.

(g) The Parties shall address any issues that arise in relation to the remerchandising activities specified in paragraph
2(f) above in a commercially reasonable fashion.
3.

General obligations and retail contracts

3.1 During the Standstill Period:
(a) The Parties acknowledge and agree that Retailers make many independent decisions with respect to tobacco
products including the purchase of tobacco products, shelf space, and signage, and neither Party shall be liable to
the other Party for any loss suffered by the other Party as a result of any independent action of a Retailer.
12
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3.2 The obligations agreed to for the duration of the Standstill Period are temporary obligations to allow Buyer sufficient
time to develop and present to Retailers its own Retail Cigarette Contracts. Accordingly, subject to clause 3.3 below,
during the Standstill Period, Buyer and RJRT will independently be presenting new or revised Retail Cigarette
Contracts to Retailers under the following agreed timetable:
(a) for a period of two months following Closing (the Initial Period), Buyer shall not and Seller shall ensure that
RJRT shall not present or negotiate a new or modified Retail Cigarette Contract except that either Party may
inform Retailers that presentations or negotiations will commence following expiration of the Initial Period; and
(b) for a period of three months following expiration of the Initial Period (the Subsequent Period), Buyer and RJRT
may contact, communicate with, and engage with any Retailer independent of the other Party with a view to
seeking to present or negotiate a new or modified Retail Cigarette Contract provided that, in each case, the
implementation date for any such Retail Cigarette Contract (the Implementation Date) shall not occur prior to the
expiration of the Subsequent Period.
3.3 The timing restrictions set out in paragraph 3.2 above shall not apply to any new retail outlets which open for business
during the Standstill Period or any existing retail outlets which undergo a change of ownership during the Standstill
Period.
PART 3
OTHER PROVISIONS
For a period of 12 months, commencing on day one after the expiration of the Standstill Period and ending twelve months
later:
(a) RJRT’s new or modified Retail Cigarette Contract will specify that RJRT requires shelf space equal to the greater of
(i) RJRT’s Outlet SOM, (ii) RJRT’s Local SOM, and (iii) eight square feet.
(i)

RJRT may merchandise VBrand Products in its contracted space, but RJRT’s share of market calculations will be
based only on cigarettes (i.e., RJRT will not increase its SOM calculation by adding the share of market for V
Brand Products).

(ii) RJRT may choose to merchandise VBrand Products on a freestanding merchandiser that is not part of the cigarette
merchandiser, and any such freestanding merchandisers will not be a part of the calculation of RJRT’s shelf space
under this agreement.
(iii) Shelf space for Natural American Spirit is separate from, and not affected by any limitations contained in, the
provisions of this agreement.
(b) The Buyer’s new or modified Retail Cigarette Contract will specify that Buyer requires shelf space equal to the greater
of (i) Buyer’s Outlet SOM, (ii) Buyer’s Local SOM, and (iii) if deemed appropriate by the Buyer in its sole discretion, a
minimum square foot requirement to be determined by the Buyer at its sole discretion.
(c) The Parties acknowledge and agree that should any Retailer provide either Party with more cigarette shelf space than
the amount required under a Retail Cigarette Contract, the other Party will not be permitted to restrict or prevent in any
way the first Party from utilizing such additional cigarette shelf space.
13
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(d) There shall be normalized vigorous competition at retail between the Parties, subject to any contrary provisions of this
Part 3 of this agreement, and that competition shall include the following:
(i)

each Party may enter into new or revised Retail Cigarette Contracts and programs on such terms as that Party
wishes with any Retailer in relation to pricing, promotions, shelf space (including remerchandising the cigarette
fixture) and signage;

(ii) any Retailer may accept or reject a Party’s Retail Cigarette Contract or other program for any reason including
because that Party’s contract or other program is less advantageous to the relevant Retailer than the other Party’s
contracts or programs or because that Party’s contract or other program is inconsistent with the other Party’s
contracts or programs; and
(iii) either Party may, independent of the other Party, enforce the terms of any of its new or revised Retail Cigarette
Contracts or programs referred to in paragraph (i) above;
(e) Seller and its Affiliates agree not to enter into any “exclusive” Retail Cigarette Contracts with Retailers. This agreement
not to enter into an “exclusive” Retail Cigarette Contract means that the Retail Cigarette Contract will not contain the
following (and only the following) requirements:
(i)

that the Retailer only enter into a Retail Cigarette Contract with the Seller and/or its Affiliates;

(ii) that the Retailer only stock the cigarette brands of Seller and/or its Affiliates;
(iii) that the Retailer only allow promotions for the cigarette brands of Seller and/or its Affiliates;
(iv) that the Retailer only accept coupons for the cigarette brands of Seller and/or its Affiliates; and/or
(v) that the Retailer only allow signage for the cigarette brands of Seller and/or its Affiliates.
This agreement not to enter into “exclusive” Retail Cigarette Contracts (1) does not prevent or in any way limit the
Seller or its Affiliates from enforcing against Buyer and its Affiliates any and all terms of Seller’s or its Affiliates’ Retail
Cigarette Contracts and (2) does not limit or in any way modify any of the terms contained in the RJRT Retail Contracts
including but not limited to the terms of the Every Day Low Price (EDLP) Program.
14
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SCHEDULE 2
WHOLESALE CHANNEL OBLIGATIONS
PERIOD BETWEEN EFFECTIVE DATE AND CLOSING
1.

Each Party shall and/or shall ensure that its respective Affiliates shall cooperate with each other in good faith with
respect to any communications made to Wholesalers, beginning on and from the Effective Date and terminating on the
date of Closing, to effectuate the terms of this agreement and shall consult with each other with respect to the content
and timing of such communications. This paragraph does not govern in any fashion any communications concerning
matters not specifically related to effectuating the terms of this agreement.

2.

Beginning on and from the Effective Date and terminating on the date of Closing:
(a) The Seller will and will ensure that RJRT will offer for sale the Seller Brand Products in accordance with historical
practices.
(b) The Seller and its Affiliates shall not instruct its or their respective Representatives to request that any customer
cease or decrease its purchases of the Tobacco Brands.

3.

The Parties acknowledge and agree that the Buyer will need to establish new terms and conditions with the Wholesalers
between the Effective Date and Closing in order to allow orders to be processed immediately prior to Closing.
STANDSTILL PERIOD

1.

During the Standstill Period, the Seller shall ensure that RJRT will operate its Wholesaler performance program in the
ordinary course and in accordance with historical business practices in all material respects.
15
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SIGNATORIES
SIGNED by Rob Wilkey
for and on behalf of Lignum2, L.L.C.
SIGNED by Susan M. Cameron, President and Chief Executive Officer
for and on behalf of Reynolds American Inc.
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EXHIBIT D
EMPLOYEE MATTERS
SECTION 1. Employment of Certain Business Employees.
(a) Acquiror Offer of Employment. No later than 60 days prior to the Closing Date, RAI and the Acquiror shall mutually
agree which Lorillard Employees shall be retained by RAI or one of its Affiliates following the Closing (the “Retained
Lorillard Employees”). No later than 30 days prior to the Closing Date, the Acquiror shall or shall cause one or more of its
Affiliates to offer employment, effective as of the Closing, to all of the Lorillard Employees (other than the Retained
Lorillard Employees) and to the RAI PR Employees (the “Proposed Transferred Employees”), and such Proposed Transferred
Employees who accept such offers of employment with the Acquiror or one or more of its Affiliates will be referred to as the
“Transferred Employees”. Any Lorillard Employee (other than the Retained Lorillard Employees) who does not accept such
offer of employment as of a date certain set no later than five days prior to the Closing and conveyed by the Acquiror to each
such Lorillard Employee will be terminated by Lorillard immediately prior to the Closing. RAI shall, or shall cause Lorillard
to, pay the amount of any severance or other similar benefit amounts owed to any such Lorillard Employee described in the
preceding sentence. Any Proposed Transferred Employee who is a RAI PR Employee who does not accept such offer of
employment as of a date certain set no later than five days prior to the Closing and conveyed by the Acquiror to each such
RAI PR Employee at the time of the employment offer will be terminated by RAI immediately prior to the Closing.
(b) Terms and Conditions of Employment. For a period of at least one year following the Closing Date, the Acquiror
shall, or shall cause its Affiliates to, provide the Transferred Employees, other than those Transferred Employees whose terms
of employment are governed by an Assumed CBA, with salary, wages and bonus opportunities that are substantially
comparable (collectively “Cash Compensation”, which, for the avoidance of doubt, shall exclude in all cases all equity
awards) to the Cash Compensation provided to such Transferred Employees immediately prior to the Closing Date, and
employee benefits (excluding taxqualified and nonqualified defined benefit pension and retiree health benefits) that are
substantially comparable in the aggregate to the employee benefits provided to such Transferred Employees immediately
prior to the Closing, which shall include severance benefits and protections that are at the levels set forth on Appendix A to
this Exhibit D; provided that, for purposes of this covenant, all equity awards shall be disregarded. In the event that the
Acquiror enters into an individual arrangement with a Transferred Employee who is in the executive band or above that
specifies the Cash Compensation and benefits that the Acquiror will provide to such Transferred Employee, then such
Transferred Employee shall not be covered by the preceding sentence.
(c) Collective Bargaining Agreements. The Acquiror shall recognize any certified labor representative of any
Transferred Employees as the postClosing labor representative for those employees and will, as of the closing of the
transactions contemplated by the Lorillard Transfer Agreement, assume and abide by the collective bargaining agreements
between Lorillard and the Bakery, Confectionary, Tobacco Workers, and Grain Millers International Union (AFLCIOCLC)
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and its local 317T representing employees of the Greensboro, North Carolina Branch of Lorillard and employees of the
Danville, Virginia Branch of Lorillard, dated September 1, 2011 and April 5, 2012, respectively, setting forth the terms and
conditions of employment for any Transferred Employee in effect immediately prior to the Closing (the “Assumed CBAs”).
(d) Severance Agreements. With respect to the severance agreements entered into by Lorillard and the Specified
Employees (as defined in the Merger Agreement) (the “Severance Agreements”), (i) effective as of the Closing, RAI shall
cause Lorillard to assign to the Acquiror, and the Acquiror shall assume, the Severance Agreements covering the Specified
Employees who are Transferred Employees provided that (A) to the extent required by the applicable Severance Agreement,
each such Transferred Employee consents to such assumption, (B) RAI shall use reasonable best efforts to cause Lorillard to
obtain the consent of such Transferred Employees for such assumption, if consent is required, and (C) the restrictive
covenants contained in each of the assumed Severance Agreements shall apply in favor of the Acquiror and shall not prevent
the Transferred Employee from being employed by the Acquiror, and (ii) RAI shall, or shall cause Lorillard to, (A) pay, at the
time of the consummation of the Transactions, any and all amounts due to the Specified Employees as a result of the
application of the provisions contained in Section 6.11(e) of the Merger Agreement, such that each such Specified Employee
shall have received all amounts due thereunder and (B) satisfy all applicable requirements with respect to wage and similar
withholding in connection with the payment of such amounts. In addition, effective as of the Closing, the Acquiror shall
assume and abide by the Lorillard Tobacco Company 2014 Change in Control Redundancy Plan with respect to the
Transferred Employees.
(e) Vacation. Effective as of the Closing Date, the Acquiror shall, or shall cause its Affiliates to, to the extent permitted
by applicable law, assume or retain, as the case may be, all obligations of RAI, Lorillard, and their respective Affiliates for
the accrued, unused vacation of the Transferred Employees; provided, however, that such vacation obligations have been
reflected upon the books and financial records of the Business in accordance with applicable Law and generally accepted
accounting principles. To the extent permitted by applicable law, RAI shall have no obligation or liability to pay or provide
any vacation payments claimed by any Transferred Employee on or after the Closing Date. For the avoidance of doubt, to the
extent that such vacation obligations have not been reflected upon the books and financial records of the Business in
accordance with applicable Law and generally accepted accounting principles, RAI shall retain such obligation or liability
to pay or provide such vacation payments to any Transferred Employee.
(f) Credit for Service. The Acquiror shall, or shall cause its Affiliates to, credit Transferred Employees for service earned
on and prior to the Closing Date with RAI, Lorillard and their respective Affiliates, or any of their respective predecessors, in
addition to service earned with the Acquiror and its Affiliates on or after the Closing Date, (i) to the extent that service is
relevant for purposes of eligibility, vesting or the calculation of vacation, sick days, severance, layoff and similar benefits
(but not for purposes of pension benefit accruals (except with respect to the Lorillard Pension Plan)) under any retirement or
other employee benefit plan, program or arrangement of the Acquiror or any of its Affiliates for the benefit of the Transferred
Employees on or after the Closing Date and (ii) for such additional purposes as may be required by applicable Law;
provided, however, that Transferred Employees shall not receive any such
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service credit (A) where it would result in duplication of benefits or (B) under new employee benefit plans or arrangements
that are adopted after the Closing Date not in connection with the requirements of this Exhibit D where no service credit is
given to other employees of the Acquiror and its Affiliates pursuant to such new employee benefit plans or arrangements.
(g) Preexisting Conditions; Coordination. The Acquiror shall, and shall cause its Affiliates to, waive limitations on
benefits relating to any preexisting conditions of the Transferred Employees and their eligible dependents to the extent that
such limitations were waived under the applicable Employee Plan. The Acquiror shall, and shall cause its Affiliates to,
recognize for purposes of annual deductible and outofpocket limits under their group health plans applicable to Transferred
Employees, deductible and outofpocket expenses paid by Transferred Employees and their respective dependents under
RAI’s, Lorillard’s or any of their respective Affiliates’ health plans in the calendar year in which the Closing Date occurs.
(h) WARN Act. RAI agrees to provide, and shall cause its Affiliates to provide, any required notice under and to
otherwise comply with, and to retain all Liabilities relating to, the federal Worker Adjustment and Retraining Notification
Act of 1988 (the “WARN Act”) and any similar state laws with respect to any event affecting the employees of the Business
prior to the Closing Date. The Acquiror agrees to provide any required notice under and to otherwise comply with, and to
assume all Liabilities relating to, such Laws with respect to any event affecting Transferred Employees on or after the
Closing Date. On or as soon as practicable following the Closing Date, RAI shall deliver to the Acquiror a true, complete
and correct list of all Persons who suffered an “employment loss” (as defined in the WARN Act) during the 90day period
prior to the Closing Date.
SECTION 2. Pension Plans. Effective as of the Closing Date, the Acquiror shall assume from Lorillard, and RAI shall use
reasonable best efforts to cause Lorillard to transfer to the Acquiror, sponsorship of and all right, title and interest of Lorillard
in and to and all Liabilities of Lorillard under, the Lorillard Tobacco Company Retirement Allowance Plan for Hourly Rated
and/or Piecework Employees (the “Lorillard Pension Plan”), and RAI shall use reasonable best efforts to cause Lorillard to
cause the Acquiror to be substituted for Lorillard under all trust agreements under which any assets of the Lorillard Pension
Plan are held (the “Lorillard Pension Trust”), such that the Acquiror succeeds to all of Lorillard’s right, title and interest in
and to the Lorillard Pension Trust and the assets thereof, subject to the terms thereof. Prior to the Closing Date, RAI shall use
reasonable best efforts to cause Lorillard to adopt such amendments to the Lorillard Pension Plan and Lorillard Pension Trust
as are required to implement the preceding sentence.
SECTION 3. Defined Contribution Plans. Effective as of the Closing Date, the Acquiror shall assume from Lorillard, and RAI
shall use reasonable best efforts to cause Lorillard to transfer to the Acquiror, sponsorship of and all right, title and interest of
Lorillard in and to and all Liabilities of Lorillard under, the Profit Sharing Plan for Lorillard Tobacco Company Hourly Paid
Employees and the Lorillard Tobacco Company Employee Savings Plan (collectively, the “Lorillard Defined Contribution
Plans”), and RAI shall use reasonable best efforts to cause Lorillard to cause the Acquiror to be substituted for Lorillard under
all trust agreements under which any assets of the Lorillard Defined Contribution Plans are held (the “Lorillard Defined
Contribution Trusts”), such that the Acquiror succeeds to all of Lorillard’s right, title and interest in and to the Lorillard
Defined Contribution Trusts and the assets thereof, subject to the terms
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thereof. Prior to the Closing Date, RAI shall use reasonable best efforts to cause Lorillard to adopt such amendments to the
Lorillard Defined Contribution Plans and Lorillard Defined Contribution Trusts as are required to implement the preceding
sentence.
SECTION 4. Retiree Welfare Benefits. Effective as of the Closing, the Acquiror shall assume (or cause one or more of its
Affiliates to assume) all postemployment and postretirement welfare benefit obligations with respect to all Transferred
Employees. The Acquiror shall establish a postretirement welfare benefit plan (the “Acquiror’s PRB Plan”) for the benefit of
the Transferred Employees described in the preceding sentence and their respective spouses and dependents that, subject to
the requirements of the Assumed CBAs, provides benefits that are substantially comparable to the benefits provided under
the Seller’s postretirement welfare plans for such employees. RAI and Lorillard, as applicable, shall retain any obligations as
RAI or Lorillard, as applicable, may have to provide postretirement welfare benefits to individuals who are not Transferred
Employees.
SECTION 5. Miscellaneous Plan Provisions.
(a) No Assumption or Transfer of Seller Plans. Except as otherwise specifically provided in the Agreement, or as set
forth on Appendix B of this Exhibit D, the Acquiror and its Affiliates shall not assume any obligations under or liabilities
with respect to, and they shall not receive any right or interest in the assets of, any of the Employee Plans that are sponsored
or maintained by RAI, Lorillard or their respective Affiliates (“Seller Plan”).
(b) Participation in Seller Plans. Except as otherwise specifically provided in the Agreement, all Transferred
Employees and their eligible dependents will cease, effective as of the Closing Date, any participation in and any benefit
accrual under each of the Seller Plans. RAI and its Affiliates shall take all necessary actions to affect such cessation of
Transferred Employees and their eligible dependents under the Seller Plans.
(c) COBRA. RAI shall remain responsible for all Liabilities in connection with the requirements of Section 4980B of the
Code and Title I, Subtitle B, Part 6 of ERISA (“COBRA”) with respect to any individual who is an “M&A qualified
beneficiary” (as defined in the regulations under COBRA) as a result of the transactions contemplated by this Agreement,
including any individual who is participating in any Employee Plan and who experiences a “qualifying event” (within the
meaning of COBRA) as of or before the Closing Date and any individual who is receiving COBRA coverage as of the
Closing Date. Following the Closing Date, the Acquiror shall, or shall cause its Affiliates to, (i) assume all obligations to
provide continuation health care coverage in accordance with COBRA to all Transferred Employees and their qualified
beneficiaries who incur or incurred a “qualifying event” following the Closing Date, including all obligations with respect
to all health claims incurred on or after the Closing Date.
SECTION 6. Restrictive Covenants Relating to Employees.
(a) NonSolicitation by the Acquiror. The Acquiror and its Affiliates shall not, directly or indirectly, induce or attempt
to induce to leave the employ of RAI or its Affiliates any Person who is an employee of RAI or its Affiliates (including any
Retained Lorillard Employee),
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whether or not such employment is pursuant to written agreement. The foregoing covenant in the immediately preceding
sentence shall apply for a period of 18 months following the Closing Date and, with respect to any such Person who
provided services to the Acquiror pursuant to the TSA, the foregoing covenant shall apply for a period of one year from the
date of termination of the TSA.
(b) NonSolicitation and NonHire by RAI. RAI shall not, directly or indirectly, (i) induce or attempt to induce to leave
the employ of the Acquiror or its Affiliates any Transferred Employee or (ii) hire or continue to employ (except where such
failure to continue to employ would be a violation of applicable Law) any Transferred Employee who, in each case
referenced in (i) and (ii) above, at the time of the Closing, occupied a position assigned to the officer, senior executive,
executive, senior professional, lead professional or professional band position in RAI, Lorillard or their respective Affiliates,
in each case, whether or not such employee is a fulltime or a temporary Transferred Employee, and whether or not such
employment is pursuant to written agreement. The foregoing covenants in the immediately preceding sentence shall apply
for a period of 18 months from and following the Closing Date.
(c) Exceptions. Notwithstanding the limitations in Sections 6(a) and 6(b) hereof applicable to particular categories of
RAI’s and the Acquiror’s employees (collectively, the “Restricted Employees”), such limitations will not prohibit RAI and
its Affiliates, or the Acquiror and its Affiliates, from: (i) attempting to hire or hiring any Restricted Employee after the
termination of such employee’s employment at any time after the Closing by RAI and its Affiliates or the Acquiror and its
Affiliates, as the case may be, (ii) with respect to any Transferred Employee who is not in an executive band position or
above, placing public advertisements or conducting any other form of general solicitation that is not specifically targeted
towards Restricted Employees, including the use of an independent employment agency or search firm whose efforts are not
specifically directed at Restricted Employees, or (iii) soliciting specifically identified Restricted Employees with the prior
agreement of the other party.
SECTION 7. Cooperation and Assistance.
(a) Claims Assistance. Subject to the Acquiror’s consent, not to be unreasonably conditioned, delayed or withheld, the
Acquiror shall, and shall cause its Affiliates to, permit Transferred Employees to provide such assistance to RAI as may be
necessary in respect of claims against RAI or its Affiliates, whether asserted or threatened, to the extent that, (i) a Transferred
Employee has knowledge of relevant facts or issues, or (ii) a Transferred Employee’s assistance is reasonably necessary in
respect of any such claim, provided that such assistance would not unreasonably interfere with the Transferred Employees
ongoing services for the Acquiror. RAI shall indemnify the Acquiror and its Affiliates and each relevant Transferred
Employee against, and reimburse the Acquiror and its Affiliates and each relevant Transferred Employee for, any Losses
incurred by such Person in connection with any such rendering of assistance described in the immediately preceding
sentence.
(b) Consultation with Employee Representative Bodies. The Parties shall, and shall cause their respective Affiliates to,
mutually cooperate with reasonable requests for information from Lorillard regarding Lorillard’s obligations to provide
information to and negotiate with any
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union or works council representing any Proposed Transferred Employees regarding the effects of the transactions
contemplated by this Agreement and the Merger Agreement on any Proposed Transferred Employee covered by a collective
bargaining agreement. For the avoidance of doubt, nothing in this Agreement, is intended to, or shall be interpreted to,
require RAI to negotiate with or otherwise recognize any labor union or works council.
SECTION 8. No ThirdParty Beneficiaries; No Guarantee of Employment or Amendment of Employee Plan.
Nothing in this Agreement or in this Exhibit D expressed or implied shall confer upon any current or former employee of the
Business or upon any representative of any such person, or upon any collective bargaining agent, any rights or remedies,
including any third party beneficiary rights or any right to employment or continued employment for any specified period, of
any nature or kind whatsoever under or by reason of this Agreement or this Exhibit D. Nothing contained in the Agreement
shall restrict the ability of the Acquiror to terminate the employment of any Transferred Employee for any reason at any time
after the effective date of his or her employment with the Acquiror, consistent with the terms of any applicable collective
bargaining, employment agreement or the provisions of this Exhibit D. Moreover, except as specifically provided in this
Exhibit D, nothing contained in the Agreement shall require the Acquiror to maintain any specific employee plan or other
compensation or employee benefit plan, program, policy or practice following the Closing Date or shall be deemed to amend
any RAI PR Employee Plan or Lorillard Employee Plan or any employee benefit plan or arrangement of the Acquiror or its
Affiliates.
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EXHIBIT E
INTELLECTUAL PROPERTY LICENSE AGREEMENT
1. The following terms shall have the following meanings:
“AB Product” means any cigarette product sold under any Acquired Tobacco Cigarette Brands upon which a
substantial equivalence filing has been made and for which there is a brand of the Sellers (other than any Acquired
Brand) that was in the market prior to the Closing that relies on said substantial equivalence filing;
“Equivalent Products Business” means the business of the development, design, manufacture, packaging, labeling,
production, delivery, sale, resale, distribution, marketing and promotion of SE Products;
“SE Product” means, any cigarette product sold under any brand of the Sellers (other than any Acquired Brand) which
benefits from a substantial equivalence filing based on any Acquired Tobacco Cigarette Brands.
2. A license, effective immediately following the Closing, whereby the Acquiror grants, and will cause its Affiliates to grant,
to RAI, a perpetual, royaltyfree, fully paid up, nonexclusive, nontransferable (except in the case of a corporate
reorganization involving an intragroup corporate reorganization among Affiliates or a sale of all or substantially all of the
business related to an SE Product or to an acquiror, including BAT, in the event of a merger or sale of all or substantially all
of RAI) license, without the right to sublicense (except to (i) a RAI Affiliate or (ii) a third party providing services in
relation to the Equivalent Products Business) to use all Business Intellectual Property (other than Trademarks) in all product
specifications for any AB Product in connection with the development, design, manufacture, packaging, labeling,
production, delivery, sale, resale, distribution, marketing and promotion of tobacco cigarettes marketed under brands other
than RAI Brands. For the avoidance of doubt, the Parties regard the license granted herein to be a retention of property rights
not being sold to the Acquiror for purposes of Section 197(f)(9) of the Code (relating the antichurning rules).
3. Related to the license described in paragraph 2 above, RAI and the Acquiror covenant that:
•

RAI and the Acquiror will work together in good faith to secure clearance of provisional substantial
equivalence applications for the AB Products. In connection therewith, the Acquiror will provide RAI with
all correspondence and documentation between the Acquiror and FDA regarding such substantial
equivalence applications.

•

Under no circumstance will the Acquiror or RAI fail to provide documentation in response to an agency
information request regarding any applicable substantial equivalence application for any AB Product or
otherwise abandon or seek to withdraw such substantial equivalence application for any AB Product
without first obtaining written approval from the other Party provided, however, that the Acquiror shall have
no
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obligation whatsoever to amend, or support an amendment of, a substantial equivalence application for any
AB Product for the purpose of allowing RAI to continue to manufacture and sell that SE Product unless RAI
promptly reimburses the Acquiror, upon the Acquiror’s request, in full for all outofpocket costs and
expenses associated with the preparation, filing and support of such amendment.
•

So long as the substantial equivalence applications for any AB Product remain pending and/or FDA
authorizes a marketing order in conjunction with any of said substantial equivalence applications, RAI shall
have a nonexclusive right to rely, utilize and refer to the applicable AB Products and their respective
product specifications, with said substantial equivalence applications/authorized marketing orders as a
predicate product for new launches/product modifications to which RAI will independently seek FDA
authorization, as appropriate.

•

RAI shall indemnify, defend and hold harmless the Acquiror Indemnified Parties against all Losses that such
Acquiror Indemnified Party may suffer or incur, or become subject to, arising from, as a result of, in
connection with or otherwise with respect to RAI’s development, design, manufacture, packaging, labeling,
production, delivery, sale, resale, distribution, marketing and promotion of SE Products.

4.

The rights licensed by the Acquiror pursuant to the Intellectual Property License Agreement will be furnished “as is”,
with all faults and without representation or warranty of any kind, express, implied, statutory or otherwise, including
any warranty of merchantability, fitness for any particular purpose, title, noninfringement, quality, usefulness,
commercial utility, adequacy, compliance with any law, domestic or foreign, and implied warranties arising from course
of dealing or course of performance.

5.

None of the terms of the Intellectual Property License Agreement will restrict the Acquiror or any of its Affiliates from
altering any AB Products.

6.

A license, effective immediately following the Closing, whereby the Acquiror grants, and will cause its Affiliates to
grant, to RAI, a perpetual, royaltyfree, fully paid up, nonexclusive, nontransferable (except in the case of a corporate
reorganization involving the sale of the assets of RAI) license, without the right to sublicense (except to (i) a RAI
Affiliate or (ii) to a third party providing services to RAI or a RAI Affiliate in relation to ecigarette or evapor products
or services) under all Acquired ECig Patents for use of those Acquired ECig Patents in RAI’s business after Closing,
provided that such license is limited to the use of claimed inventions the use of which by RAI or any Affiliate of RAI
(i) commenced prior to the date of this Agreement; or (ii) commenced before the publication date of the relevant
Acquired ECig Patents; such license having a term equal to the life of the foregoing patents, patent applications and
patents issuing from those applications. The foregoing would also include a release for past infringement. For the
purposes of this license, “Acquired ECig Patents” means (i) all patents and patent applications that were acquired by
the Acquiror or its Affiliates pursuant to this Agreement to the extent relating to ecigarette or evapor products or
services (including all progeny thereof).
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To the extent any inventory acquired pursuant to Section 2.01(a)(ii) of this Agreement contains any Trademark of any
Seller or any Affiliate of any Seller, a limited transitional license, effective immediately following the Closing, whereby
the Sellers and their Affiliates grant to the Acquiror a royaltyfree, fully paid up, nonexclusive license to use those
Trademarks solely to the extent necessary to sell such inventory, such license to include appropriate quality control
provisions.
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EXHIBIT F
AGREED ASSUMPTION TERMS
ARTICLE I
DEFINITIONS
Section 1.1 Capitalized terms used in this Exhibit that are defined in the Asset Purchase Agreement (“APA”) shall have the
meanings specified in the APA, except as otherwise specified in this Exhibit.
Section 1.2 Capitalized terms used in this Exhibit that are defined in the MSA shall have the meanings specified in the MSA.
Section 1.3 In addition, the following definitions apply in this Exhibit:
(a) “Acquiror” means the Acquiror and/or its Affiliates, as applicable. In this Exhibit, “Acquiror” includes Affiliates
unless the context indicates otherwise.
(b) “Acquiror’s Existing Brands” means the tobacco cigarette brands owned by the Acquiror and the Acquiror’s
Affiliates immediately prior to the Closing in respect of which the Acquiror and the Acquiror’s affiliates are parties to
the MSA as SPMs.
(c) “Growers Trust” means the National Tobacco Growers Settlement Trust, dated July 19, 1999, among Philip Morris
Incorporated, Brown & Williamson Tobacco Corporation, Lorillard Tobacco Company and R.J. Reynolds Tobacco
Company, as settlors, The Chase Manhattan Bank, as trustee, and the Grower States listed therein, as amended,
supplemented or replaced.
(d) “PSS Agreements” means the State Settlements other than the MSA and the Growers Trust.
(e) “Previously Settled States” means the States of Florida, Minnesota, Mississippi, and Texas.
(f) “Settling Defendants” means the Persons other than the Previously Settled States that are parties to the PSS
Agreements.
(g) “Stipulated Award” means the Stipulated Partial Settlement and Award entered on March 12, 2013, by the
arbitration Panel in connection with the Term Sheet.
(h) “Term Sheet” means the binding term sheet, dated November 14, 2012, entered into by certain Participating
Manufacturers, settling certain NPM Adjustment disputes under the MSA with 22 of the Settling States.
F1
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ARTICLE II
AGREEMENTS BY ACQUIROR
Section 2.1 As required by MSA § XVIII(c), the Acquiror shall assume, as of the Closing, the obligations of an OPM with
respect to all of the Acquired Tobacco Cigarette Brands.
Section 2.2 The Acquiror, with the assistance and cooperation of RAI and Lorillard in communications and negotiations as
required by the Agreement, shall use its reasonable best efforts to reach agreements with each of the Previously Settled States,
by which the Acquiror will assume, as of the Closing, the obligations of a Settling Defendant under the PSS Agreement with
each such State, with respect to the Acquired Tobacco Cigarette Brands, on the same basis as the Settling Defendants prior to
the Closing. Provided, however, that such agreements shall include terms providing either that any directpay statute (also
known as an equityfee law or NPMfee law) of a Previously Settled State does not apply to the Acquired Tobacco Cigarette
Brands or that, if the Acquiror is required to make payments with respect to Acquired Tobacco Cigarette Brands under a
directpay statute (or any distributor or other party is required to make such payments with respect to the Acquired Tobacco
Cigarette Brands), the Acquiror will receive a credit against otherwise due payments under the PSS settlement equal to the
full payments made.
Section 2.3 With respect to the Acquired Brands, the Acquiror shall honor the agreement between certain Participating
Manufacturers (including RAI, Lorillard and the Acquiror) and certain States who are signatory to the Term Sheet,
memorialized by letter dated March 10, 2014, regarding tolling of the deadline (if any) for seeking confirmation of the
Stipulated Award.
ARTICLE III
AGREEMENTS BY RAI AND LORILLARD
Section 3.1 RAI and Lorillard each will, at least 20 days before Closing, respectively provide notice to each Settling State, as
required by the MSA, of the contemplated sale, to Acquiror, of the RAI Brands and of Lorillard’s Maverick Brand.
Section 3.2 RAI and Lorillard agree that Acquiror shall not be liable to pay the OPMs’ larger share of fees, costs, payments
and/or expenses in respect of the Acquired Tobacco Cigarette Brands that relate to NPM Adjustment disputes, with respect
to the period ending on the Closing Date, whether such fees, costs, payments, and/or expenses are incurred before, on, or after
the Closing Date. Acquiror shall continue to pay the share of fees and expenses for such disputes attributable to the
Acquiror’s Existing Brands.
Section 3.3 RAI and Lorillard agree that, following the Closing Date, Acquiror shall not be liable to pay or contribute to any
share of the Seller Plaintiff Fees, except for the Assumed Plaintiff Fees, and further has agreed to indemnify the Acquiror to
the extent the Acquiror is required to pay any such Seller Plaintiff Fees. This section shall not apply, however, to any
plaintiffs’ attorneys’ fees or other legal costs in relation to the State Settlements resulting from any postClosing increase in
the volume of sales (determined in accordance with § 11.08 of the APA) of any of the Acquired Tobacco Cigarette Brands.
F2
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Section 3.4 If the Independent Auditor under the MSA, for the year of the Closing, issues calculations that are not later
modified or rescinded prior to the date payment is due that require Acquiror to make MSA payments with respect to the
Acquired Tobacco Cigarette Brands as if Acquiror owned those brands for any period of that year prior to the Closing Date,
then RAI agrees to indemnify Acquiror (and to make any relevant payments to Acquiror pursuant to such indemnity on or
before the date on which payment of such amount is due), such that Acquiror’s costs for MSA payments with respect to the
Acquired Tobacco Cigarette Brands for that year do not exceed the amount that would be due from Acquiror if it had owned
those brands only from the Closing Date.
ARTICLE IV
MUTUAL AGREEMENTS
Section 4.1 The Acquiror’s assumption of the obligations of an OPM with respect to the Acquired Tobacco Cigarette Brands
includes receiving the benefit of the credits and reductions and other calculations applied to brands owned by an OPM under
the MSA with respect to the period after the Closing. This includes, without limitation, receiving the benefit of the
Previously Settled States Reduction.
Section 4.2 As of and after the Closing Date, RAI and Lorillard are not to be OPMs with respect to any of the Acquired
Tobacco Cigarette Brands.
Section 4.3 As of and after the Closing Date, the Acquiror and its affiliates are not to be treated as OPMs with respect to any
of the Acquiror’s Existing Brands.
Section 4.4 All amounts payable after the Closing Date by the Acquiror under the State Settlements with respect to the
Acquired Tobacco Cigarette Brands are to be calculated solely on the basis of Acquiror’s results with respect to the Acquired
Tobacco Cigarette Brands and not on the basis of any other results of the Acquiror. This includes, without limitation,
calculations of Relative Market Share; number of Cigarettes shipped; revenue from sales of Cigarettes; and operating income
from sales of Cigarettes. In calculating the “Profit Adjustment” under the MSA and PSS, Acquiror’s baseyear operating
income, net operating profit, and any similar measurement shall be an amount to be determined by the Acquiror and RAI
with respect to the Acquired Tobacco Cigarette Brands.
Section 4.5 Acquiror’s NPM Adjustments under the MSA with respect to the Acquired Tobacco Cigarette Brands are to be
calculated on a goingforward basis and thus to be based on (i) Acquiror’s Relative Market Share in the Acquired Tobacco
Cigarette Brands in the base year, and (ii) Acquiror’s Relative Market Share in the Acquired Tobacco Cigarette Brands in the
year with respect to which Acquiror is to make an MSA payment. The Parties agree for purposes of this transaction that
Acquiror will have a Relative Market Share in those brands of zero in the base year.
Section 4.6 The Acquiror’s acquisition of the Acquired Tobacco Cigarette Brands is not to affect the “Grandfathered” Market
Share under MSA § IX(i) in respect of the Acquiror’s Existing Brands.
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Section 4.7 Acquiror’s assumption of the obligations of a Settling Defendant, in accordance with Article II herein, is not to
cause any of Acquiror’s Existing Brands to be treated as brands owned by a Settling Defendant under any of the PSS
Agreements.
Section 4.8 Settlements Under the MSA
(a) RAI and Lorillard, among other Participating Manufacturers, have entered into the Term Sheet, which was addressed
in the Stipulated Award. The Acquiror has also entered into the Term Sheet and is bound by the Stipulated Award with
respect to the Acquiror’s Existing Brands.
(b) RAI and Lorillard, among other Participating Manufacturers, have entered into a binding term sheet with the
Commonwealth of Kentucky, settling certain NPM Adjustment disputes under the MSA on the terms set forth in the
Term Sheet and addressed by the Stipulated Award, with modifications, as stated in a joinder letter from the Attorney
General of Kentucky to RAI, Lorillard, and other Participating Manufacturers dated June 10, 2014. The Acquiror has
also entered into the Term Sheet with Kentucky with respect to Existing Brands
(c) RAI and Lorillard, among other Participating Manufacturers, have entered into a binding term sheet with the State of
Indiana, settling NPM Adjustment disputes on the terms set forth in the Term Sheet and addressed by the Stipulated
Award, with modifications, as stated in a joinder letter from the Attorney General of Indiana to RAI, Lorillard, and other
Participating Manufacturers dated June 26, 2014. In connection with this settlement, the Participating Manufacturers
sent an assurance letter to the Attorney General of Indiana, also dated June 26, 2014, with respect to the 2015 NPM
Adjustment. The Acquiror has also entered into the Term Sheet with Indiana with respect to Existing Brands
(d) Acquiror acknowledges having received copies of the Term Sheet, the Stipulated Award, and the letters dated
June 10, 2014, and June 26, 2014, described above in this section, and further was aware of those documents as it is
already a party to them.
(e) With respect to the Acquired Tobacco Cigarette Brands, Acquiror is to assume the rights and obligations of an OPM
under the agreements listed above in this section, as to NPM Adjustment claims for years after the Closing and for a
proportionate share of the calendar year of the Closing. The Acquiror will retain the rights and obligations of an SPM
with respect to Existing Brands under the agreements listed above in this section, as to all NPM Adjustment claims
addressed in the agreements.
Section 4.9 Agreements existing as of the Closing Date among the OPMs with respect to the MSA, or among the Settling
Defendants with respect to any of the PSS Agreements, will apply to the Acquiror with respect to the Acquired Tobacco
Cigarette Brands, and the Acquiror will receive all benefits under such agreements as well as assuming the obligations
thereunder with respect to the Acquired Tobacco Cigarette Brands. RAI and Lorillard represent that there are no such
agreements that affect the Acquired Tobacco Cigarette Brands other than the following:
(a) The Agreement Regarding Allocation, entered into by the OPMs in September 2010; and the Addendum to the
Agreement Regarding Allocation, entered into by the OPMs in December 2012. Acquiror acknowledges having
received copies of the agreement and the addendum. Acquiror also acknowledges that it is aware of a dispute between
RAI and the OPM Philip Morris USA Inc. regarding the allocation among the OPMs of interest and earnings, including
a dispute over the meaning and applicability of the Agreement Regarding Allocation and the Addendum to the
Agreement Regarding Allocation with respect to that dispute.
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(b) The agreement between RAI and Lorillard regarding allocation of any “Profit Adjustment” under Exhibit E
(Paragraph B) of the MSA, as memorialized in an email from counsel for Lorillard to counsel for RAI dated August 28,
2013, and the response of counsel for RAI dated August 29, 2013. Acquiror acknowledges having received a copy of
this agreement.
(c) An agreement among the Settling Defendants regarding allocation among themselves, in certain circumstances, of
the “Profit Adjustment” under the PSS Agreements, embodied in Exhibit B of an Engagement Letter, dated December 2,
2002, from Pricewaterhouse Coopers LLP to the Settling Defendants and the Previously Settled States. Acquiror
acknowledges having received a copy of this agreement.
Section 4.10 As soon as practicable after the date of the APA, and both before and after the Closing Date, each of the Parties
shall (and shall cause each of its respective Affiliates and each of its and their respective Representatives to) make all such
communications with and provide all such information to NAAG, the States, the Independent MSA/PSS Auditor, and any
other relevant Persons and take all such other steps (including filing dispute letters with the Independent MSA/PSS Auditor
and engaging in or cooperating in any dispute, litigation, or arbitration) as are necessary and/or expedient for any of the
following purposes:
(a) Causing NAAG to change the brands listing with respect to the Acquired Tobacco Cigarette Brands on or as soon as
practicable after the Closing Date;
(b) Ensuring that the Acquired Tobacco Cigarette Brands remain certified and/or are not delisted in any of the States at
any time before, on, or after the Closing Date or are recertified in each of the States either before, on, or as soon as
practicable after the Closing Date (as applicable); and
(c) Obtaining the agreement (if necessary) of the States, the Independent MSA/PSS Auditor, NAAG, and any other
relevant Persons to the agreements in this Article IV.
ARTICLE V
COMPLIANCE
Section 5.1 Each of the Parties agrees to the terms of this Exhibit on its own behalf (and on behalf of its Affiliates) and
undertakes, from and after the date of the APA, both before and after the Closing Date, to (and to cause each of its Affiliates
and each of its and their respective Representatives to) adhere fully to and not deviate in any respect from the terms of this
Exhibit, including in any communications with any of the States, OPMs, SPMs, Settling Defendants,
F5

http://www.sec.gov/Archives/edgar/data/1424847/000119312514269468/d757470dex22.htm

145/207

1/12/2016

EX2.2

Independent MSA/PSS Auditor, NAAG, other signatories to or litigants in respect of the State Settlements and/or other
relevant Persons and/or in connection with any litigation, arbitration, proceeding, dispute, challenge, objection, or similar
Action under or related to any State Settlement or otherwise relating to the terms of this Exhibit.
Section 5.2 Each of the Acquiror and RAI further undertakes, from and after the Closing, to take (and to cause each of its
Affiliates and each of its and their respective Representatives to take) all such steps as are necessary or expedient (including
giving any relevant waivers and/or consents and/or engaging in or cooperating in any disputes, litigation, or arbitration) to
cause the terms of Article IV herein to become and remain fully effective.
Section 5.3 If, notwithstanding the best efforts of the Parties under § 4.10(c) herein and each Party’s compliance with § 5.1
herein, the Independent Auditor under the MSA, in calculating an NPM Adjustment for a year, incorrectly (and whether or
not in response to an arbitration award or court order) determines Acquiror’s Relative Market Share in the base year to be any
amount other than zero (as provided in § 4.5 herein), then Acquiror and RAI will reallocate among themselves the aggregate
amount of the NPM Adjustment that the Independent Auditor has allocated to each of them for that year, such that each of
Acquiror and RAI receives the proportion of such aggregate amount that it would have received under this Exhibit if the
Independent Auditor had determined Acquiror’s Relative Market Share in the base year to be zero.
Section 5.4 Each of the Parties shall (and shall cause each of its respective Affiliates and each of its and their respective
Representatives to) keep each other fully informed and fully support each other in relation to all material communications
made, information provided, positions maintained, and other steps taken under this Article V and § 4.10 herein.
Section 5.5 This Exhibit is subject to and entered into in connection with execution of the APA, including, without
limitation, the indemnification provisions in APA §§ 11.01(a) and 11.02(a), and the provisions regarding liabilities in APA
§§ 2.01(c) and 2.01(d).
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EXHIBIT G
RECIPROCAL MANUFACTURING AGREEMENT
[see attached]
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EXHIBIT G
RECIPROCAL MANUFACTURING AGREEMENT
This RECIPROCAL MANUFACTURING AGREEMENT (this “Agreement”) is entered into as of
, 201 (the
“Effective Date”), by and among R.J. Reynolds Tobacco Co., a North Carolina corporation (“RAI”), and Lignum2, L.L.C., a
Texas limited liability company (“Imperial”). RAI and Imperial are sometimes referred to in this Agreement collectively as
the “Parties” and each, individually, as a “Party”; depending on the capacity in which a Party is acting under this
Agreement, it may also be referred to as a Manufacturer or a Customer, as the context requires. Initially capitalized terms used
throughout this Agreement have the meanings given to them in ARTICLE 1 below.
BACKGROUND
A. This Agreement is being entered into concurrently with the consummation of the transactions contemplated by that
certain Asset Purchase Agreement, dated as of July , 2014 (the “APA”), by and among (1) RAI’s corporate parent company,
Reynolds American Inc., a North Carolina corporation; (2) Imperial; and (3) Imperial’s corporate parent company, Imperial
Tobacco Group, PLC, a public limited company incorporated under the laws the England and Wales.
B. Immediately prior to the Effective Date, (1) RAI acquired Lorrilard, Inc., a Delaware corporation (“Lorillard”),
pursuant to the terms and conditions of the Merger Agreement (as defined in the APA), and (2) RAI manufactured the RAI
Products at a facility in Tobaccoville, North Carolina (the “Tobaccoville Facility”), and Lorrilard manufactured the Lorrilard
Products at a facility in Greensboro, North Carolina (the “Greensboro Facility”).
C. As of the Effective Date, pursuant to the APA: (1) the rights to manufacture, distribute, market and sell the RAI
Products (but not ownership of the Tobaccoville Facility) have been transferred to Imperial, and (2) ownership of the
Greensboro Facility (but not the rights to manufacture, distribute, market and sell the Lorrilard Products) has been transferred
to Imperial. Consequently, RAI has the facilities for, and expertise relating to, the manufacture of the RAI Products, but
Imperial has the right to manufacture, distribute, market and sell those Products, and Imperial has the facilities for, and
expertise relating to, the manufacture of the Lorrilard Products, but RAI (acting through Lorrilard) has the right to
manufacture, distribute, market and sell those Products.
D. The Parties desire to enter into this Agreement to cover a transitional period during which, in addition to fulfilling
their respective obligations under this Agreement, (1) Imperial will, directly or indirectly through one or more Affiliates,
prepare to manufacture the RAI Products on its own, without the need for the Tobaccoville Facility, and (2) RAI will,
directly or indirectly through one or more Affiliates, prepare to manufacture the Lorrilard Products on its own, without the
need for the Greensboro Facility.
E. Based on the foregoing, and subject to the terms and conditions of this Agreement, during the Term, RAI is willing to
manufacture the RAI Products at the Tobaccoville Facility on behalf of Imperial, and Imperial is willing to manufacture the
Lorrilard Products at the Greensboro Facility on behalf of RAI.
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AGREEMENT
NOW, THEREFORE, in consideration of the representations, warranties and covenants set forth in this Agreement, and
for other good and valuable consideration, the mutuality, receipt and sufficiency of which are hereby acknowledged, the
Parties agree as follows:
ARTICLE 1
DEFINED TERMS
As used in this Agreement, the following terms will have the meanings assigned to them below:
“Accounting Firm” has the meaning set forth in Section 4.3(c).
“Actual Costs” has the meaning set forth in Section 4.3(a).
“Additional Tobacco Raw Materials” means virgin tobacco stems, virgin tobacco scrap and Recon (except for Recon
which is part of the Initial Tobacco Leaf Inventory of either Party) used as raw materials for manufacturing the applicable
Product and meeting the Specifications for that Product.
“Adjustment Notice” has the meaning set forth in Section 4.3(c).
“Affiliate” has the meaning given to such term in the APA.
“Agreement” has the meaning set forth in the Preamble.
“APA” has the meaning set forth in Background Paragraph A.
“Certifications/Listings” has the meaning given to such term in the APA.
“Confidential Information” means: (a) information or data (whether of a technical or business nature), including that
relating to research, development, knowhow, inventions, Trade Secrets (including the Specifications and Sensitive
Information), engineering, manufacturing, proposals and business plans, marketing plans and materials, sales, suppliers or
customers, in each case, of, or in respect of, a Party or any of its Affiliates; (b) proprietary information or data of a Party or of a
third Person with whom such Party has an obligation of confidence (including all such information owned by any Affiliate
of such Party), whether created by a Party or its Affiliates individually or through the efforts contemplated by this
Agreement; and (c) any other information, data or Intellectual Property, not publicly known, of a Party or of a third Person
with whom such Party has an obligation of confidence (including all such information owned by any Affiliate of such Party);
regardless of whether any of the foregoing set forth in clauses (a)  (c) above is observed or in oral, written, graphic or
electronic form, and whether or not marked or otherwise identified as “confidential.”
“Contingency Equipment” has the meaning set forth in Section 2.4.
“Cost Cap” has the meaning set forth in Section 4.3(d)(ii).
2
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“Costs” means, without duplication, the costs and expenses incurred by a Manufacturer in connection with the
manufacture and packaging of a Customer’s Products, including costs and expenses in the following categories: (a) costs of
direct labor and allocated costs of indirect labor (including hourly wages, overtime, standard bonuses and allocated non
retirement benefits); (b) costs of raw materials and product components, including Additional Tobacco Raw Materials (but
only to the extent purchased or supplied by the Manufacturer pursuant to Section 2.6(a)) and the allocated costs to manage
inventory levels; (c) the allocated costs of handling and storing raw materials and product components (including with
respect to the Customer’s Tobacco Leaf (including its Initial Tobacco Leaf Inventory) in the Manufacturer’s possession or
control) in accordance with Section 2.6(d); (d) allocated utility costs, including electricity, gas, water, sewer, fire sprinkler
charges, refuse collection, steam, heat, cooling and any other similar services exclusively serving the Tobaccoville Facility or
Greensboro Facility, as applicable; (e) allocated costs for maintenance and repair of facilities and equipment in the ordinary
course of business consistent with this Agreement; (f) allocated costs for waste and disposal of raw materials, product
components and other items in a manner consistent with the Specifications; (g) allocated costs for complying with applicable
Laws and regulations affecting the manufacture of the Products; (h) allocated costs of insurance maintained in accordance
with Section 2.7; (i) allocated costs for handling regulatory matters in accordance with Section 2.8; (j) direct costs for quality
control measures taken in accordance with Sections 2.3(b) and 2.6(c); (k) allocated fees for obtaining and maintaining
necessary Governmental Approvals to manufacture, package and ship the Products; (l) depreciation and amortization
expenses over the useful life of applicable facilities and equipment; (m) preparation and transportation of Contingency
Equipment to the extent necessary to alleviate an event of Force Majeure; (n) allocated property taxes; (o) Transfer Taxes
(but only to the extent paid by the Manufacturer pursuant to Section 9.1(a)); (p) federal and State excise taxes (if any) as set
forth in Sections 9.1(b) and 9.1(c); (q) direct costs for preparing Products for loading and shipping; (r) allocated costs for the
use of computers, other electronic equipment and software; (s) allocated overhead and administrative costs; (t) costs incurred
in obtaining Certifications/Listings in any State that requires the Manufacturer rather than the Customer to obtain such
Certifications/Listings in respect of the Customer’s Products; and (u) any amount equal to a writeoff of raw materials or
product components based on instructions of the Customer or for reasons directly attributable to the Customer. All Costs will
be calculated on the basis of U.S. generally accepted accounting principles applied on a consistent basis with historical
practices for each Cost category. All labor, administrative and overhead Costs, and other allocated Costs that are not directly
and exclusively attributable to the manufacture of the Products, will be allocated on an equitable basis in accordance with
the principles and methodologies set forth on Exhibits B1 (with respect to the RAI Products) and B2 (with respect to the
Lorillard Products). Notwithstanding the foregoing, Costs will not include any of the following: (i) costs incurred by the
Manufacturer as the result of any breach of its representations, warranties or covenants in this Agreement; (ii) costs incurred
by a Party in its capacity as a Customer, including for the purchase of Tobacco Leaf (including the Initial Tobacco Leaf
Inventory purchased (Imperial) or retained (RAI) pursuant to the APA or otherwise); (iii) costs for extraordinary or
discretionary bonuses, equitybased or equity indexed compensation or other similar compensation; (iv) employee severance
costs; (v) costs associated with pensions or other postretirement benefits; (vi) costs not incurred in the ordinary course of
business or not otherwise authorized by this Agreement; (vii) capital expenditures (except as provided in clause (l) above or
as otherwise agreed in advance in writing by the Parties);
3
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(viii) interest expense and other carrying costs related to borrowed funds; (ix) costs or expenses subject to reimbursement to
the Manufacturer by a Person other than its Customer; (x) costs or expenses payable to any Affiliate of the Manufacturer,
unless on armslength terms; (xi) any late fees, penalties or similar charges, except to the extent incurred as a result of the
Customer’s actions or at the Customer’s request; (xii) legal fees related to regulatory compliance matters; or (xiii) any tax
levied or imposed (or measured by reference to) the net income of the Manufacturer.
“Customer” means (a) with respect to the RAI Products, Imperial, and (b) with respect to the Lorillard Products, RAI.
“Damages” has the meaning set forth in Section 6.7(a).
“Direct Claim” has the meaning set forth in Section 6.7(e).
“Disclosing Party” has the meaning set forth in Section 7.1(b).
“Effective Date” has the meaning set forth in the Preamble.
“Force Majeure” means one or more of the events described in Section 9.6.
“Governmental Approval” means any permit, license, approval, qualification, consent or authorization issued by a
Governmental Authority.
“Governmental Authority” has the meaning given to such term in the APA.
“Greensboro Facility” has the meaning set forth in Background Paragraph B.
“Indemnified Party” has the meaning set forth in Section 6.7(a).
“Indemnifying Party” has the meaning set forth in Section 6.7(a).
“Initial Tobacco Leaf Inventory” means (a) with respect to the RAI Products, the RAI Leaf that was acquired by
Imperial or its Affiliates pursuant to the APA, and (b) with respect to the Lorillard Products, the Lorrilard Leaf that was
retained by RAI or its Affiliates pursuant to the APA.
“Initial Term” has the meaning set forth in Section 8.1.
“Intellectual Property” has the meaning given to such term in the APA.
“Imperial” has the meaning set forth in the Preamble.
“Imperial Migration Plan” means the plans and timelines for the Manufacturing Migration in respect of the RAI
Products as set forth on Exhibit F, which will be reasonably coordinated with the RAI Migration Plan and be designed to
minimize, to the extent reasonably possible, inefficiencies and excess capacities at the affected facilities.
“Law” means any law, statute, code, ordinance, rule, regulation or other requirement of any Governmental Authority.
“Lorrilard” has the meaning set forth in Background Paragraph B.
4
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“Lorrilard Leaf” has the meaning given to such term in the APA.
“Lorillard Products” means, collectively, those products relating to the brands and brand styles identified under the
heading “Lorillard Products” on Exhibit A.
“LongTerm Forecast” has the meaning set forth in Section 3.1.
“Manufacturer” means (a) with respect to the RAI Products, RAI, and (b) with respect to the Lorillard Products,
Imperial.
“Manufacturing Fee” has the meaning set forth in Section 4.1.
“Manufacturing Migration” has the meaning set forth in Section 2.11.
“Merger Agreement” has the meaning given to such term in the APA.
“Migration Machinery” means such machinery and equipment used by a Manufacturer for the manufacturing or
packaging of the Customer’s Products, which in connection with the Manufacturing Migration of such Products, is
reasonably required for production at the Customer’s production facilities, and which (a) with respect to the RAI Products,
are set out in the Imperial Migration Plan, and (b) with respect to the Lorillard Products, are set out in the RAI Migration
Plan.
“NAAG” has the meaning given to such term in the APA.
“NonConforming Products” means Products that do not conform or comply with the Specifications or that otherwise
are manufactured, packaged, stored or packed in breach of the Manufacturer’s representations, warranties or obligations in
this Agreement.
“Objection Period” has the meaning set forth in Section 4.3(c).
“Packaging” means containment materials of Products (including containment materials that provide enclosure features
of Products) for the purpose of distribution and sale to end consumers (including materials for packages, cartons and cases, as
applicable and as the case may be), and including component materials referred to as paper, paperboard, foil, formed metal,
molded plastic, closures, labels, films, tear tapes, optional pack inserts and onserts, including all graphics, holographics and
printed matter on such materials.
“Party” or “Parties” has the meaning set forth in the Preamble.
“Person” has the meaning given to such term in the APA.
“Product” or “Products” means any one or more of the RAI Products or the Lorillard Products, as the context requires.
5
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“Purchase Order” means a purchase order containing the information specified in Section 3.2(a), as well as the
following information about an order for Products in accordance with this Agreement: (a) identity of Products ordered (by
SKU); (b) quantity of Products ordered; (c) delivery instructions and required delivery date(s) for the Products; (d) shipping
instructions; (e) consignee identification, if any; (f) contact personnel; (g) marking requirements for packing; (h) matters
including “bill to” and “sold to”; and (i) such other requirements or information as the Customer or the Manufacturer may
reasonably specify or require.
“Recall” has the meaning set forth in Section 2.8(e).
“Receiving Party” has the meaning set forth in Section 7.1(b).
“Recon” means reconstituted tobacco sheets used as a raw material for manufacturing the applicable Product and
meeting the Specifications for that Product.
“Renewal Term” has the meaning set forth in Section 8.1.
“RAI” has the meaning set forth in the Preamble.
“RAI Leaf” has the meaning given to such term in the APA.
“RAI Migration Plan” means the plans and timelines for the Manufacturing Migration in respect of the Lorillard
Products as set forth on Exhibit F, which will be reasonably coordinated with the Imperial Migration Plan and be designed to
minimize, to the extent reasonably possible, inefficiencies and excess capacities at the affected facilities.
“RAI Products” means, collectively, those products relating to the brands and brand styles identified under the heading
“RAI Products” on Exhibit A.
“Sensitive Information” has the meaning set forth in Section 4.3(a).
“ShortTerm Forecast” has the meaning set forth in Section 3.2.
“Specifications” means (a) with respect to the RAI Products, the specifications and standards historically used by RAI
to manufacture the RAI Products at the Tobaccoville Facility immediately prior to the Effective Date (as submitted by RAI to
the U.S. Food and Drug Administration), including with respect to the Packaging of the RAI Products, and (b) with respect to
the Lorillard Products, the specifications and standards historically used by Lorillard to manufacture the Lorillard Products at
the Greensboro Facility immediately prior to the Effective Date (as submitted by Lorillard to the U.S. Food and Drug
Administration), including with respect to the Packaging of the Lorillard Products; in each case, including information,
specifications and standards for any of the following: (i) ingredients; (ii) compositions or materials; (iii) formulations;
(iv) recipes; (v) process conditions; (vi) physical properties, including weight; (vii) chemical properties, including shelf life;
(viii) appearance, including size, shape and color; (ix) quality standards or indices; (x) graphics or indicia; (xi) Packaging
materials and requirements; (xii) packing processes and materials for shipment; (xiii) storage requirements and guidelines;
and (xiv) tolerances relating to any of the foregoing, all as may be amended from time to time by written agreement between
the Parties.
6
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“Standard Costs” means (a) with respect to the RAI Products, the estimated Costs for each such Product as set forth on
Exhibit B1, and (b) with respect to the Lorillard Products, the estimated Costs for each such Product as set forth on Exhibit
B2; in each case (i) adjusted to account for the fact that the Customer intends to provide (and therefore the Manufacturer will
not need to acquire) the Tobacco Leaf for the manufacture of its Products (either as part of the Customer’s Initial Tobacco
Leaf Inventory or through subsequent procurement) pursuant to Section 2.6(b), and (ii) subject to adjustment pursuant to
Section 4.2(b).
“States” has the meaning given to such term in the APA.
“State Settlements” has the meaning given to such term in the APA.
“Term” has the meaning set forth in Section 8.1.
“Third Party Claim” has the meaning set forth in Section 6.7(b).
“Tobacco Leaf” means tobacco leaf (and resulting tobacco byproducts), reconstituted tobacco sheets and tobacco
workinprocess (as of the Effective Date) used as raw materials for manufacturing the applicable Product and meeting the
Specifications for that Product, excluding any Additional Tobacco Raw Materials.
“Tobaccoville Facility” has the meaning set forth in Background Paragraph B.
“Trade Secret” means information and data, including Specifications and Sensitive Information, that: (a) derive
independent economic value, actual or potential, from not being generally known to the public or other Persons who can
obtain economic value from their disclosure and use, and (b) are the subject of efforts that are reasonable under the
circumstances to maintain their secrecy.
“Transfer Taxes” has the meaning set forth in Section 9.1(a).
“TrueUp Statement” has the meaning set forth in Section 4.3(a).
ARTICLE 2
MANUFACTURING AND RELATED RESPONSIBILITIES
2.1 Reciprocal Appointments. Imperial hereby appoints RAI as Imperial’s exclusive manufacturer of Imperial’s
requirements for the RAI Products for sale in the States, and RAI hereby appoints Imperial as RAI’s exclusive manufacturer of
RAI’s requirements for the Lorillard Products for sale in the States; provided that, either such Customer may manufacture its
own requirements (or any portion thereof) of its Products while implementing its Manufacturing Migration in accordance
with Section 2.11. RAI will not be required to manufacture any product for Imperial other than the RAI Products, and
Imperial will not be required to manufacture any product for RAI other than the Lorillard Products.
7
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2.2 Manufacturing Facilities; Workforce; Inspections.
(a) During the Term, (i) RAI agrees to manufacture the RAI Products exclusively at the Tobaccoville Facility in
accordance with the Specifications, and (ii) Imperial agrees to manufacture the Lorillard Products exclusively at the
Greensboro Facility in accordance with the Specifications. RAI agrees to maintain the Tobaccoville Facility and all
equipment used or useful in the manufacture of the RAI Products (and all components thereof) in good, clean, safe and
hygienic condition and repair (subject only to normal wear and tear and casualty events), in each case, as is necessary to
continue to manufacture the RAI Products in accordance with the Specifications throughout the Term. Imperial agrees to
maintain the Greensboro Facility and all equipment used or useful in the manufacture of the Lorillard Products (and all
components thereof) in good, clean, safe and hygienic condition and repair (subject only to normal wear and tear and
casualty events), in each case, as is necessary to continue to manufacture the Lorillard Products in accordance with the
Specifications throughout the Term. Subject to Section 2.3(d), each Manufacturer agrees to maintain production capacity at
the Tobaccoville Facility or Greensboro Facility, as applicable, to manufacture the applicable Products in the volumes
projected in the mostrecently provided ShortTerm Forecast for such Products, subject to the limitations set forth in Section
3.2(a).
(b) During the Term, each Manufacturer agrees to employ a sufficient workforce with the requisite ability,
experience, expertise and licensure to manufacture the Products in accordance with the Specifications and other requirements
of this Agreement.
(c) Representatives of each Customer may, upon reasonable notice and at times and frequencies reasonably
acceptable to the applicable Manufacturer, visit and inspect the Tobaccoville Facility or Greensboro Facility, as the case may
be, where the Products are being manufactured, packaged and stored. Each Customer will bear its own expenses with regard
to any such visits, unless otherwise agreed by the Parties. If requested by any Customer, the relevant Manufacturer will cause
appropriate individuals working on the activities relating to this Agreement to be available for meetings during any such
visit and inspection. The visitation and inspection rights covered by this Section 2.2(c) include the right to inspect all
inventory of the Products, the manufacturing, packaging and storage facilities and processes relating to the manufacture,
packaging and storage of the Products (including quality control measures) and the machinery, equipment and materials used
in all such processes (including the storage and handling of the Customer’s Initial Tobacco Leaf Inventory or subsequently
procured Tobacco Leaf or Additional Tobacco Raw Materials). Each Customer will be responsible for ensuring that its
representatives abide by all of the Manufacturer’s standard rules and procedures with regard to safety, regulatory compliance,
security, personnel matters, confidentiality, computer use and computer network use while at the Manufacturer’s facilities. In
addition, each Customer will be responsible for ensuring that its representatives refrain from actions and conduct that
materially interferes with the Manufacturer’s business and operations, and will instruct such representatives not to conduct
unauthorized activities at the Manufacturer’s facilities or otherwise. Notwithstanding the foregoing, however, if a
Manufacturer is then in breach of any of its representations, warranties or covenants in this Agreement (or the Customer has a
reasonable basis to assert any such breach), then the Customer may visit and inspect the Manufacturer’s facility on 24 hours’
notice and, in the event of such breach, the costs and expenses of such visit and inspection will be the responsibility of the
Manufacturer.
8
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2.3 Specifications.
(a) The Specifications for the RAI Products are set forth on Exhibit C1, and the Specifications for the Lorillard
Products are set forth on Exhibit C2.
(b) During the Term, the Manufacturer will use the same quality control measures as were used in connection with
the manufacture of the Products immediately before the Effective Date, or such other quality control standards as the
Manufacturer may elect to apply, subject to the approval of the Customer, which approval may not be unreasonably withheld
or delayed.
(c) If a Customer desires to modify the Specifications for one or more of its Products, then such Customer will
inform the Manufacturer in writing of such desired modifications. The Manufacturer will reasonably cooperate with all such
desired modifications; provided that, the Manufacturer will not be required to make any modifications (i) if, in the good faith
judgment of the Manufacturer, such modifications would unreasonably interfere with the manufacture of its own products,
(ii) that require capital expenditures or other costs that would not be fully reimbursed by the Customer to the reasonable
satisfaction of the Manufacturer, or (iii) if a Governmental Approval is required for such modifications, if such Governmental
Approval has not yet been obtained.
(d) The Parties acknowledge that, in order for a Manufacturer to meet its obligations under this Agreement, the
Manufacturer will, from time to time, carry out customary maintenance activities on the Tobaccoville Facility and its
equipment or Greensboro Facility and its equipment, as applicable, to ensure that manufactured Products and the
manufacturing process in respect thereof continue to conform to their Specifications. The Manufacturer agrees to schedule
such maintenance activities in a manner that does not unreasonably disrupt manufacturing or delivery schedules.
(e) The Parties will cooperate with one another (and relevant third Persons) to ensure that each Party is provided
with relevant information regarding the physical and chemical properties (including toxicological information) of raw
materials, equipment, manufacturing processes and conditions and other processes that a Manufacturer may employ when
producing Products. If requested by a Customer, the Manufacturer will provide samples of Products or raw materials, at the
times and in the amounts reasonably requested, to the Customer or its designee for testing and evaluation against the
Specifications, whether in connection with a Manufacturing Migration or otherwise. Any change to raw material, equipment
(routine/preventive maintenance and ordinary wear and tear excepted), manufacturing processes or conditions or other
matters that may affect the Products (or the Specifications for the Products) must be approved in writing by the Customer
before implementation by the Manufacturer.
2.4 Contingency Equipment. Each Party agrees to retain throughout the Term all equipment designated by that Party
for “contingency requirements” and in such Party’s possession as of the Effective Date (collectively, “Contingency
Equipment”). Each Party will maintain its Contingency Equipment in good condition and repair. The Parties acknowledge
that Contingency Equipment must be used, to the greatest extent possible, to alleviate an event of Force Majeure or to
otherwise assist the Parties in achieving a successful Manufacturing Migration. Each Party’s inventory of Contingency
Equipment is identified (specifically or by category) under such Party’s name on Exhibit D.
9
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2.5 Packaging. Each Customer will be responsible for ensuring that the Specifications for the Packaging used on its
Products are such that the Packaging bears markings as required by applicable Laws and Governmental Approvals.
2.6 Raw Materials; Tobacco Leaf; Inventory.
(a) Subject to Section 2.6(b), and unless otherwise agreed between a Manufacturer and its Customer, the
Manufacturer will purchase and be responsible for supplying the raw materials and product components that are to be used
by it in manufacturing and packaging the Customer’s Products in accordance with the Specifications, including any
Additional Tobacco Raw Materials.
(b) Notwithstanding anything to the contrary in Section 2.6(a), and unless otherwise agreed between a
Manufacturer and its Customer, the Customer will be responsible for procuring the Tobacco Leaf to be used in the
manufacture of its Products, which will initially be comprised of that Customer’s Initial Tobacco Leaf Inventory. Throughout
the Term, the Customer will retain exclusive title to any raw materials or product components that it procures and provides to
the Manufacturer for the manufacture of such Customer’s Products, including all of such Customer’s Tobacco Leaf (including
its Initial Tobacco Leaf Inventory), and at no time will title thereto transfer to the Manufacturer even though the
Manufacturer will possess or control such materials at its facilities and will be responsible for insuring such materials in
accordance with Section 2.7 and have the risk of loss with respect to such materials in accordance with Section 5.2. In
addition, in the event that a Customer procures any raw materials or product components (in addition to its Tobacco Leaf)
necessary for the manufacture of its Products by the Manufacturer, the Manufacturer and the Customer will cooperate in good
faith to equitably adjust the Standard Costs for the Products into which those raw materials or product components are
incorporated for the purpose of the Manufacturer’s relevant invoice or invoices prepared pursuant to Section 4.2. Unless
otherwise agreed between the Manufacturer and the Customer, the Manufacturer will be solely responsible for purchasing,
receiving, storing, maintaining, using and disposing of all raw materials and product components, in each case, in accordance
with the Specifications or, if not addressed by the Specifications, as set forth in this Agreement or as otherwise reasonably
instructed by the Customer.
(c) The Manufacturer will inspect raw materials and product components to be used in manufacturing its
Customer’s Products using the same inspection measures that were used in connection with the manufacture of the Products
immediately before the Effective Date or such other inspection measures as are mutually agreed upon by the Manufacturer
and its Customer. The Manufacturer will promptly notify the Customer in the event that the Manufacturer’s inspections of
raw materials or product components identify any quality or quantity issues and, to the extent practicable, consult with the
Customer in addressing those issues with the supplier.
(d) The Manufacturer agrees to receive, care for and store all raw materials and product components, including its
Customer’s Tobacco Leaf (including its Initial Tobacco Leaf Inventory) and any other raw materials or product components
procured by such Customer for use in the manufacture of its Products by the Manufacturer, in accordance with the
Specifications and, if not addressed in the Specifications, then in accordance with the same standards used to receive, care for
and store its own raw materials and product components and, in any event, in a commercially reasonable manner.
10
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(e) Each Manufacturer will (i) maintain a sufficient supply of raw materials and product components to meet each
Customer’s ShortTerm Forecast in a timely manner (but will not be responsible for the level of supply of any such raw
materials or product components that the Customer has elected to source directly pursuant to Section 2.6(a) or 2.6(b)), and
(ii) use commercially reasonable efforts to avoid holding raw materials or product components materially in excess of the
levels called for by such ShortTerm Forecast; provided that, the foregoing requirements will not apply to Tobacco Leaf
procured by a Customer for use in the manufacture of its Products by the Manufacturer (including the Customer’s Initial
Tobacco Leaf Inventory), it being understood that if such Customer’s Initial Tobacco Leaf Inventory is insufficient to
complete production of the applicable Products during the entire Term, that Customer will procure additional Tobacco Leaf
meeting the Specifications for such Products and in accordance with Section 2.6(b). Each Customer and its Manufacturer will
communicate to ensure that the Manufacturer has enough inventory and that both Parties have accurate information
regarding inventory levels and requirements.
2.7 Insurance. Each Manufacturer will maintain throughout the Term with financially sound and reputable carriers
insurance in such amounts and against such risks (including loss or damage by fire and loss in transit; theft, burglary, larceny
and other criminal activities; business interruption; and general liability) and such other hazards as is customarily maintained
by companies engaged in the same or similar businesses operating in the States. Upon request, each Manufacturer will
furnish to the requesting Party information in reasonable detail as to the insurance so maintained. In addition to the
foregoing, each Manufacturer will insure its Customer’s Tobacco Leaf (including its Initial Tobacco Leaf Inventory) in such
Manufacturer’s possession or control as it customarily maintains on its own raw materials inventory.
2.8 Cooperation on Regulatory Matters.
(a) Each Party agrees to cooperate with any reasonable requests for assistance from the other Party with respect to
(i) obtaining and maintaining any and all Governmental Approvals (including taking the actions described on Exhibit E),
(ii) responding to requests for information from any and all Governmental Authorities, and (iii) complying with any and all
applicable Laws required in connection with the relevant Product or this Agreement, including at each such Party’s own
cost, the following: (I) making its employees, consultants and other staff available upon reasonable notice during normal
business hours to attend meetings with Governmental Authorities concerning the manufacturing process, equipment and
machinery, raw materials and product components and Products; and (II) disclosing and making available to the other Party,
in whatever form such Party may reasonably request, all information relating to the relevant Product, in each case, as is
reasonably necessary or desirable to prepare, file, obtain and maintain any such Governmental Approval of the Product in the
States. 1
1 Note: Notices / applications for Governmental Approvals to be filed in advance of Effective Date after execution of APA.
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(b) Each Manufacturer agrees, to the extent that any State requires the Manufacturer rather than the Customer to
obtain a Certification/Listing in the State, to obtain and maintain such Certification/Listing during the Term, including
taking any actions in connection therewith as set forth in the APA.
(c) Each Manufacturer will promptly notify its Customer in writing of, and will provide such Customer with copies
of, any correspondence and other documentation received by the Manufacturer from a third Person in connection with any of
the following events: (i) any inspection or audit of such Manufacturer’s facility by or on behalf of any Governmental
Authority; (ii) receipt of a communication (oral or written), regulatory letter, warning, inquiry, request for information or
similar item from or on behalf of any Governmental Authority in connection with, or related to, the Customer’s Products, any
such inspection or audit of the manufacture of the Customer’s Products or any other activity conducted as part of the
manufacturing process for such Products; (iii) receipt of any regulatory comments relating to the manufacture of the
Customer’s Products requiring a response or action by any Party or notice of any safety or toxicity issue regarding the
Customer’s Products; (iv) test results that indicate failure of any of the Customer’s Products to meet the Specifications;
(v) receipt of any communication (oral or written) regarding a Certification/Listing related to the Customer’s Products; or
(vi) receipt of any communication (oral or written), regulatory letter, warning, inquiry, request for information or similar item
from NAAG, a State, or any other party to the State Settlements related to the Customer’s Products that concerns any alleged
violation or potential violation with respect to such Products.
(d) Each Manufacturer will (i) notify its Customer by telephone of any notice that the Manufacturer receives, or
any knowledge that the Manufacturer otherwise acquires, of an event or complaint that asserts any material environmental or
human health and safety concerns or risks (excluding inherent risks associated with the Products themselves) in respect of the
Customer’s Products no later than the second business day following the Manufacturer’s receipt of such notice or its
acquisition of such knowledge, as the case may be, and (ii) provide its Customer with copies of any written materials
received in connection with or as part of any such report not later than the second business day following the Manufacturer’s
receipt thereof.
(e) Each Party will promptly notify the other Party in writing if such first Party believes that a recall, field alert,
Product withdrawal or field correction (each, a “Recall”) of a Customer’s Product may be necessary or advisable. With
respect to implementing any Recall, or otherwise dealing with any Recall in any respect, the Customer will make all contacts
with the applicable Governmental Authorities and will be responsible for coordinating, managing and controlling all of the
necessary activities in connection with any such Recall; provided that, the Manufacturer may take any action it deems
reasonably necessary in order to comply with applicable Law. The Manufacturer will cooperate with any reasonable requests
for assistance
12
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from its Customer with respect to considering or implementing a Recall. The Manufacturer will not, and will ensure that its
Affiliates do not, issue any press release or make any public statement regarding any Recall in respect of its Customer’s
Products without the prior written consent of that Customer. The Customer will review and investigate with the
Manufacturer the relevant facts underlying any issues related to the Manufacturer that may result in a Recall prior to
implementing it (to the extent reasonably practicable). The Customer will bear the costs and expenses of each Recall, unless
the Manufacturer is obligated to indemnify the Customer for such costs and expenses pursuant to Section 6.7, in which case,
in addition to and not in limitation of, any rights the Customer may have under this Agreement (including Section 6.7) or
applicable Laws: (i) the Customer will continue to manage, coordinate and control the Recall and any and all of the
necessary activities in connection with such Recall; and (ii) the Manufacturer will promptly reimburse the Customer for any
and all documented costs reasonably incurred by the Customer with respect to such Recall, including associated retrieval of
Product, returns of Product, destruction of Product, replacement of Product, and fees and penalties owed to third Persons (but
excluding personnel and overhead costs incurred by the Customer internally).
2.9 Limited License for Intellectual Property.
(a) Each Customer hereby grants (or will cause its Affiliates holding any applicable Intellectual Property to grant)
to its Manufacturer a fully paidup, nonexclusive, nontransferrable, nonsublicensable license to use such of the Customer’s
(or its Affiliate’s) Intellectual Property in respect of the Products solely as is necessary to enable the Manufacturer to perform
its obligations under this Agreement with respect to the manufacture and packaging of the Products on behalf of the
Customer. Each Manufacturer will treat, use and apply that Intellectual Property in respect of the Products only in strict
compliance with any limitations, restrictions and instructions that may be prescribed by the Customer, through the
Specifications or otherwise. The Manufacturer is not entitled to use the Intellectual Property in respect of the Products in any
other manner without the prior written consent of the Customer.
(b) The Parties acknowledge and agree that any Intellectual Property relating exclusively to each Customer’s
Products which arises from the manufacture of such Customer’s Products, or the performance of any other obligations in
relation to such manufacture, under this Agreement or otherwise, will vest in the respective Customer (or any of its
designated Affiliates). Each Party acknowledges and agrees that if and to the extent that any Intellectual Property relating
exclusively to a Customer’s Product unintentionally vests in the Manufacturer (or any of its Affiliates), the Manufacturer
will, and will cause any such Affiliates to, at no cost to the Customer, transfer the full, right, title and interest in such
Intellectual Property to the Customer (or its Affiliates).
2.10 Project Teams. Promptly after the Effective Date, each Party will designate a project team of its primary contact
individuals for purposes of this Agreement, each of which must include representatives reasonably acceptable to the other
Party and which may include different team members when the Party is acting as a Customer and when it is acting as a
Manufacturer. Each Party will be entitled to change the members of its project team, and will notify the other Party of any
such changes. Each Party’s project team will serve as the primary point of contact between the Parties for purposes of the
transactions covered by this Agreement,
13
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and will be primarily responsible for facilitating the flow of information and otherwise promoting communication,
coordination and collaboration between the Parties. The project teams will conduct regular telephone, video conference or
inperson meetings as deemed necessary or appropriate to exchange information regarding the transactions covered by this
Agreement, and at a minimum, the project teams will conduct monthly meetings to discuss general operations under this
Agreement, including matters concerning the Products, the status of each Customer’s Manufacturing Migration, LongTerm
Forecasts, ShortTerm Forecasts, inventory levels (including the levels of applicable Tobacco Leaf and Additional Tobacco
Raw Materials), materials sourcing, quality control, Cost mitigation and any disputes or controversies affecting a Party’s
rights or obligations under this Agreement. All disputes and controversies, or other issues, identified by the project teams
during any such meetings will be promptly evaluated, addressed and remedied as soon as commercially reasonable.
2.11 Transition to Customer Manufacturing. The Parties acknowledge that the arrangements contemplated by this
Agreement are intended to be temporary in nature and last (a) with respect to the appointment of RAI as the manufacturer of
Imperial’s requirements for the RAI Products, for such time as anticipated in the Imperial Migration Plan, or if later, until such
time as Imperial, in its reasonable judgment, has determined that it is prepared and capable of manufacturing (or having
manufactured) the RAI Products on its own, and (b) with respect to the appointment of Imperial as the manufacturer of RAI’s
requirements for the Lorillard Products, for such time as anticipated in the RAI Migration Plan, or if later, until such time as
RAI, in its reasonable judgment, has determined that it is prepared and capable of manufacturing (or having manufactured)
the Lorillard Products on its own (each, a “Manufacturing Migration”). Each Customer will use its commercially reasonable
efforts to effect a Manufacturing Migration, and each Manufacturer agrees to reasonably cooperate with its Customer to
facilitate such Customer’s Manufacturing Migration, in each case, in accordance with the RAI Migration Plan or the Imperial
Migration Plan, as the case may be, unless otherwise agreed in writing between the Parties. In connection with a
Manufacturing Migration, the Manufacturer will, on the reasonable request of the Customer, allow for the reasonable use of
the Manufacturer’s Migration Machinery, and provide reasonable manufacturing assistance, for purposes of ensuring, to the
reasonable satisfaction of the Customer, that its products are identical to the Customer Products as produced by the
Manufacturer. Each Customer will use its commercially reasonable efforts, but will not be required, to achieve a
Manufacturing Migration as soon as practicable after the Effective Date and, in any event, will endeavor to achieve a
Manufacturing Migration before the expiration of the Initial Term.
ARTICLE 3
FORECASTS AND PURCHASING
3.1 LongTerm Forecasts. Commencing on the Effective Date, each Customer will begin providing each Manufacturer
on a monthly basis with rolling 12month forecasts for projected volumes of Products (by SKU) for which such Customer
expects to place Purchase Orders during the covered period (each, a “LongTerm Forecast”). The initial LongTerm Forecasts
for RAI and Imperial are attached as Exhibits G1 and G2, respectively. Each subsequent LongTerm Forecast must be
delivered at least five days before the first day of the first month of the covered 12month period. Each LongTerm Forecast
must be prepared for the relevant Products in a manner consistent with the practices used to forecast consumer demand for
14
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such Products for the 12month period (approximated as necessary) ending immediately prior to the Effective Date, after
giving effect to any production by the Customer in progressing towards a Manufacturing Migration or otherwise; provided
that, a Customer may modify its practices for forecasting consumer demand for purposes of preparing its LongTerm
Forecasts, subject to the approval of its Manufacturer, which approval may not be unreasonably withheld or delayed. Each
LongTerm Forecast will be nonbinding and will be used solely for general planning and inventory control purposes.
3.2 Purchase Orders; ShortTerm Forecasts and Related Matters.
(a) From time to time during the Term, each Customer, in its sole discretion, may issue (or have issued on its behalf)
one or more Purchase Orders to the Manufacturer. Unless the Parties otherwise agree, each Customer will place one Purchase
Order per fourweek period, which will set forth (i) a binding order for Products for a fourweek period, and (ii) a nonbinding
forecast of orders for the succeeding threemonth period (each such threemonth forecast, a “ShortTerm Forecast”), which
will supersede any inconsistent portion of the Customer’s LongTerm Forecast and any prior ShortTerm Forecast covering
the same period; provided that, each Customer will issue its initial Purchase Order hereunder as of or in anticipation of the
Effective Date. Each Purchase Order may designate multiple delivery dates for Products, and (except for each Customer’s
initial Purchase Order) must be received by the Manufacturer at least 28 days before the first delivery date stated therein.
Each Manufacturer will schedule the production of Products based on the ShortTerm Forecasts, as long as such ShortTerm
Forecasts are not materially inconsistent with the corresponding LongTerm Forecast or the immediately preceding Short
Term Forecast covering the same period. Any terms of a Purchase Order, sales order, invoice or other similar transaction
document that are inconsistent with the terms of this Agreement will have no force or effect.
(b) Notwithstanding anything to the contrary in Section 3.2(a), a Manufacturer will be entitled (but not obligated)
to reject, in whole or in part, any Purchase Order if, and only if: (i) the Purchase Order would require the Manufacturer to use
raw materials or product components (A) at levels materially in excess of the levels required for the production reflected for
the fourweek order period in the mostrecently delivered ShortTerm Forecast, or (B) that the Customer agreed to procure
pursuant to Section 2.6(a) or 2.6(b), but which have not yet been provided (it being understood that such right of rejection
will apply only to that portion of the Purchase Order for which raw materials or product components are unavailable and, to
the extent applicable, Section 3.2(c) will apply); (ii) the Products cannot be timely delivered due to modifications to be made
to the manufacturing process in respect of a Product as a result of a change in Specifications requested by the Customer;
(iii) the production in accordance with the Purchase Order would, in the Manufacturer’s good faith belief based on credible
evidence, violate any applicable Law; or (iv) an event of Force Majeure with respect to the Manufacturer has occurred (it
being understood that such right of rejection will apply only until such time as the event of Force Majeure has been
alleviated). To reject a Purchase Order, in whole or in part, the Manufacturer must promptly (and, in any event, within two
business days after receiving the Purchase Order) notify the Customer in writing, which notice must include (A) a statement
regarding what portion of the Purchase Order (if any) will be filled, (B) if applicable, any alternative delivery date(s)
proposed in accordance with Section 3.2(c), and (C) a reasonably detailed description of the circumstances giving rise to one
or more of the events described
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above entitling the Manufacturer to so reject, in whole or in part, the Purchase Order. If the Manufacturer fails to timely
notify the Customer of the Manufacturer’s rejection of a Purchase Order (or any portion thereof), such Purchase Order (or the
portion that has not been timely rejected) will be deemed to have been accepted by the Manufacturer.
(c) The Parties acknowledge that there may be occasions when a Purchase Order deviates materially from the
forecasted purchase volumes for the fourweek order period in the immediately preceding ShortTerm Forecast and, as a
result, the Manufacturer may be required to make adjustments to its production schedule to meet the requested delivery
date(s). In any such circumstance, the following will apply:
(i) If the Purchase Order exceeds the forecasted purchase volumes for that fourweek order period from the
immediately preceding ShortTerm Forecast, then the Manufacturer determines that it cannot fill any portion of a Purchase
Order by the specified delivery date(s), then the Manufacturer will promptly (and, in any event, within two business days
after receiving the Purchase Order) notify the Customer in writing and propose alternative delivery date(s) for the Products
(or any portion thereof). In any such case, the Parties will negotiate in good faith towards revised delivery date(s), and will
confirm any new delivery date(s) in writing. If the Manufacturer does not object to the original delivery date(s) stated in the
Purchase Order, then such date(s) will become firm delivery date(s), and the Manufacturer will be responsible for delivering
the Products on time in accordance with the Purchase Order, even though the Purchase Order may have deviated materially
from forecasted purchase volumes for that fourweek period in the LongTerm Forecast or ShortTerm Forecast.
(ii) The Manufacturer will be entitled to quantify the Cost impact of any such positive or negative
adjustments in its production schedule, and the Parties will work together in good faith to mitigate any such Costs. Subject
to the foregoing obligation to mitigate Costs, the Manufacturer will be entitled to reimbursement for any Cost impact that
results from any such adjustments in its production schedule, which Costs will be deemed Actual Costs hereunder.
ARTICLE 4
PRICING, INVOICING AND INSPECTION OF PRODUCTS
4.1 Cost Plus Pricing. Unless otherwise agreed between the Manufacturer and the Customer in writing, the price for
Products will equal the sum of (x) the Costs of such Products, plus (y) ten percent (such percentage, the “Manufacturing
Fee”).
4.2 Invoicing Procedures; Standard Costs.
(a) Each Manufacturer will invoice its Customer on a monthly basis for all Products shipped under Purchase Orders
during the preceding month and, because the Parties recognize that it may be impracticable for the Manufacturer to calculate
its Actual Costs on a monthly basis, each such invoice will reflect the Manufacturer’s Standard Costs (instead of its Actual
Costs) for the covered Products. Each invoice will be delivered by the tenth calendar day of the month immediately
following the month it covers and will be due and payable by the Customer within five days of receipt.
16
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(b) Each Manufacturer may propose to modify its Standard Costs for any calendar year during the Term to reflect its
good faith estimate of Actual Costs for that calendar year by providing written notice of such modifications to its Customer
by no later than October 1st of the preceding calendar year. Any such proposal will require the approval of the Customer,
which will not be unreasonably withheld or delayed. As soon as practicable after the Parties agree to modify a
Manufacturer’s Standard Costs as set forth in this Section 4.2(b), the Parties will update Exhibits B1 and/or B2, as
applicable, to reflect the same.
4.3 Invoice Adjustments.
(a) As soon as practicable (and, in any event, within 90 days) after every sixth invoice delivered by a Manufacturer
hereunder (i.e., approximately every six months during the Term), and as soon as practicable (and, in any event, within 90
days) after the expiration or termination of a ManufacturerCustomer relationship hereunder in accordance with ARTICLE 8,
the Manufacturer will deliver to its Customer a statement (a “TrueUp Statement”) reflecting the Manufacturer’s calculation
of Costs actually incurred by it (“Actual Costs”) with respect to the Products for which previous invoices were delivered
pursuant to Section 4.2 and which had not yet been subjected to adjustment pursuant to this Section 4.3(a). In delivering its
calculation of Actual Costs, the Manufacturer will provide reasonable substantiation of its calculations, but will only share
itemized calculations or provide detailed substantiation with respect to Actual Costs that it deems to be competitively
sensitive, including Actual Costs for Tobacco Leaf, Additional Tobacco Raw Materials, other tobacco components, paper
and wrapping materials, filter tow and other filter materials and direct labor (collectively, “Sensitive Information”) with a
group of individuals designated by the Customer for the purpose of receiving such Sensitive Information, and who are
reasonably acceptable to the Manufacturer and who agree to maintain the confidentiality of such Sensitive Information and
not to disclose it to any third Person or to the Customer outside of such designated group.
(b) The Manufacturer must calculate its Actual Costs in accordance with the principles and methodologies
(including any assumptions and limitations, as well as rules for the allocation of indirect Costs) described on Exhibits B1
(with respect to the RAI Products) and B2 (with respect to the Lorillard Products). The Parties will discuss in good faith any
required changes in the principles and methodologies for determining Actual Costs (and, to the extent applicable, Standard
Costs) at least 60 days before such changes are implemented.
(c) The Customer will have 30 days from the date it receives a TrueUp Statement in which to review it (the
“Objection Period”). If, in the Customer’s good faith judgment, the TrueUp Statement does not fairly present the
Manufacturer’s Actual Costs for the covered invoices, then the Customer will have the right to propose an adjustment to
those Actual Costs (or any component thereof) within such Objection Period. Any such proposed adjustment must be in
writing (an “Adjustment Notice”) and must specify (i) the amount of the proposed adjustment, (ii) the item to which such
proposed adjustment relates, and (iii) the facts and circumstances supporting the reasonableness of such adjustment. Upon
the submission of any Adjustment Notice, the Manufacturer and the Customer will work together in good faith in an attempt
to agree on the disputed values, but without disclosing any Sensitive Information outside of the group of individuals
designated to receive such information pursuant to Section 4.3(a). If any such dispute is not resolved within 30 days after the
Manufacturer’s receipt of an
17
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Adjustment Notice, then either Party may submit the dispute for resolution by an independent, nationally recognized firm of
certified public accountants (an “Accounting Firm”). The decision of the Accounting Firm as to the resolution of the dispute
will be conclusive and binding on the Parties. The fees and expenses of the Accounting Firm will be divided equally
between the Manufacturer and the Customer. The Accounting Firm will at all times (A) give the Parties a reasonable
opportunity to make written representations and to require that copies of any written representations are supplied to the other
Party without delay, (B) make its determination as soon as reasonably practicable, and (C) make its determination available
in writing to both Parties. If the Customer fails to submit an Adjustment Notice within the Objection Period, then the
Customer will be deemed to have accepted the TrueUp Statement and the Manufacturer’s calculation of Actual Costs
therein.
(d) Based on the Manufacturer’s Actual Costs for the covered invoices (as finally determined in accordance with
this Section 4.3), the following adjustments will be made:
(i) If the Manufacturer’s Actual Costs are less than the Standard Costs (adjusted to account for any
agreements between the Parties pursuant to Section 2.6(a) or 2.6(b)) for the same invoices, then the Manufacturer will pay the
Customer the amount of such difference, plus an amount equal to the Manufacturing Fee thereon.
(ii) If the Manufacturer’s Actual Costs are greater than the Standard Costs (adjusted to account for any
agreements between the Parties pursuant to Section 2.6(a) or 2.6(b)) for the same invoices by no more than ten percent of such
Actual Costs (the “Cost Cap”), then the Customer will pay the Manufacturer an amount equal to the difference between such
Actual Costs and such Standard Costs, plus an amount equal to the Manufacturing Fee thereon.
(iii) If the Manufacturer’s Actual Costs are greater than the Standard Costs (adjusted to account for any
agreements between the Parties pursuant to Section 2.6(a) or 2.6(b)) for the same invoices by more than the Cost Cap, then
such invoices will be automatically adjusted downward such that the Manufacturer’s Actual Costs do not exceed such
Standard Costs by more than the Cost Cap, and the Customer will pay the Manufacturer an amount equal to the difference
between such Actual Costs (as adjusted to reflect the Cost Cap) and such Standard Costs, plus an amount equal to the
Manufacturing Fee thereon.
(e) Any payments required to be made under Section 4.3(d), will be made within five business days of the later of:
(i) the expiration of the Objection Period, (ii) the date on which the Manufacturer and the Customer agree on the Actual
Costs for the covered invoices, and (iii) the date of which the decision of the Accounting Firm is rendered.
4.4 Payments. Unless otherwise agreed between the Parties, all payments made under this ARTICLE 4 will be made,
without set off, by wire transfer of immediately available funds to the account designated by the payee. All payments will be
made in U.S. dollars. All payments made by a Customer for Products will be deemed made without prejudice to any rights
that the Customer may have under this Agreement, and will not constitute acceptance of Products or otherwise affect the
Customer’s rights with respect to NonConforming Products.
18
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4.5 Inspection and Approval of Products; Rejection of NonConforming Products. Upon receipt of the Products at
the destination point, the Customer will have the right to inspect and approve for acceptance those Products. Such inspection
and approval must be made within 30 days of delivery. If the Customer fails to timely notify the Manufacturer of the
Customer’s rejection of the Products, the Customer will be deemed to have accepted those Products as conforming. The
Customer may reject and refuse acceptance of any NonConforming Products. Upon discovery of any NonConforming
Products, the Customer will promptly (and, in any event, before expiration of the 30day inspection period) inform the
Manufacturer in writing, setting forth in reasonable detail the reasons why the Products should be characterized as Non
Conforming Products. Within ten days after receiving such a notice, the Manufacturer may contest the rejection and provide
documentation and other evidence relating to the quality of the applicable Products. The Manufacturer may also inspect the
Products and collect a representative sample thereof for testing and analysis. Thereafter, the Parties will confer in good faith
to resolve the controversy. If any Products are finally deemed to be NonConforming Products, they will be destroyed or
otherwise handled pursuant to the Customer’s instructions, at no cost to the Customer. The Customer will not be responsible
for any payment for NonConforming Products (and in the event that the Customer has paid for those NonConforming
Products, the Customer will be entitled, at the Customer’s election, to a credit for or refund of that payment). If the Customer
requests that the Manufacturer replace or correct any NonConforming Products, the Manufacturer will be responsible for
promptly remanufacturing, substituting or otherwise correcting those NonConforming Products, and for supplying
remanufactured or corrected Products at no cost to the Customer.
4.6 Audit Rights. Each Party agrees to maintain accurate and complete books and records regarding its activities under
this Agreement, including correspondence, instructions, invoices, receipts, quality assurance records, Specifications,
Purchase Orders, raw materials and component procurement records, warehousing records and cost data, transportation
records and cost data, other manufacturing cost records and data (including calculations and supporting documentation for
Actual Costs, whether or not deemed to be Sensitive Information), and similar documents and data relating to the
manufacture, purchase and sale of Products from a Manufacturer to a Customer hereunder. Each Party agrees to keep such
records in sufficient detail to enable the other Party to determine or verify such Party’s compliance with this Agreement. Each
Party will keep such records for a period of time as determined by its normal document retention policies, but in any event
not less than three years after the date of the transaction to which those records relate, or longer if required by Law.
Notwithstanding the foregoing, before a Manufacturer destroys any records relating to the Products it has manufactured for
its Customer, it must notify that Customer in writing and allow that Customer a reasonable opportunity to make copies of
those records (other than records containing Sensitive Information) before they are destroyed. In addition to the visitation
and inspection rights set forth in Section 2.2(b), during regular business hours and upon not less than five business days
written notice, each Party will permit each other Party (and its representatives), at such other Party’s cost and expense, to
examine and audit all of the first Party’s books and records relating to its activities under this Agreement, in each case, to the
extent necessary for the Party(ies) to make the foregoing determination and verification and subject to restrictions
implemented in good faith to (a) ensure compliance with applicable Law, (b) preserve any applicable privilege (including
the attorneyclient privilege), or (c) comply with any applicable contractual confidentiality obligations; provided that, if any
Party is then in breach of any of its
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representations, warranties or covenants in this Agreement (or one or more of the other Party has a reasonable basis to assert
any such breach), then any such audit will be permitted upon 24 hours’ notice and if a breach is confirmed, the costs and
expenses of the audit will be the responsibility of the breaching Party; and, provided, further that, with respect to any audit
that would involve the disclosure of a Party’s Sensitive Information, the other Party may only conduct such audit through
(i) the group of individuals designated as permitted to receive such information pursuant to Section 4.3(a), or (ii) a legal
representative or independent accountant who has agreed to (A) analyze such information solely for the purpose of advising
the Parties with respect to compliance with this Agreement and (B) maintain the confidentiality of such information and not
disclose it to any of the Parties.
ARTICLE 5
SHIPPING TERMS
5.1 Shipping Terms.
(a) Unless otherwise agreed in writing between the Parties, (i) RAI will make available for collection all RAI
Products, as specified in Purchase Orders submitted by Imperial, F.O.B. (shipping point), the Tobaccoville Facility, and
(ii) Imperial will make available for collection all Lorillard Products, as specified in Purchase Orders submitted by RAI,
F.O.B. (shipping point), the Greensboro Facility. Each Manufacturer will ship Products (A) on a first in / first out basis as
determined by the date of manufacture, (B) using a commercial common carrier selected by the Customer, and (C) unless
otherwise agreed in writing with its Customer, to the Customer’s central distribution center. The Manufacturer will be
responsible for all necessary shipping documentation relating to the Products and for arranging loading.
(b) For information purposes only, Exhibit H sets forth a description of the flow of finished Products from the
Manufacturer to the Customer.
5.2 Title and Risk of Loss. Title to, and risk of loss for, the Products (and all components thereof) will transfer to the
Customer once the Products are loaded by the Manufacturer on the common carrier’s conveyance at the shipping point;
provided that, title to raw materials, product components and other items procured by the Customer for the manufacture of
such Customer’s Products pursuant to Section 2.6(a) or 2.6(b), including such Customer’s Tobacco Leaf (including its Initial
Tobacco Leaf Inventory), will remain with that Customer, while the risk of loss with respect to those items will remain with
the Manufacturer while they are in the Manufacturer’s possession or control until such time as they are delivered F.O.B.
(shipping point) to the Customer as part of finished Products or otherwise. The Manufacturer will transfer title to the Products
(and all components thereof) to the Customer free and clear of any and all liens, security interests, claims and other
encumbrances.
5.3 Packing for Transport. Each Manufacturer will be responsible for proper packing of the Products for delivery to the
Customer’s specified destination within the States. All such packing and packing materials must (a) comply with handling,
weight and safety requirements, in each case, in accordance with the Specifications or, if not addressed by the Specifications,
as reasonably instructed by the Customer, and (b) be adequate to withstand the normal rigors of shipping, storage and
distribution, and prevent damage and/or deterioration of Products prior to arrival at the specified destination.
20

http://www.sec.gov/Archives/edgar/data/1424847/000119312514269468/d757470dex22.htm

167/207

1/12/2016

EX2.2

ARTICLE 6
REPRESENTATIONS, WARRANTIES, COVENANTS AND INDEMNITY
6.1 Warranties and Disclaimer of Warranties. EACH MANUFACTURER REPRESENTS AND WARRANTS
THAT PRODUCTS MANUFACTURED AND PACKAGED BY IT PURSUANT TO THIS AGREEMENT WILL BE
MANUFACTURED, PACKAGED AND SHIPPED IN CONFORMITY WITH THE APPLICABLE SPECIFICATIONS
AND THE PACKING AND SHIPPING REQUIREMENTS OF THIS AGREEMENT. ANY MEASURES TAKEN TO
REMEDY NONCONFORMANCE WITH THIS REPRESENTATION AND WARRANTY WILL BE AT THE
MANUFACTURER’S SOLE COST AND EXPENSE. SUBJECT TO THE FOREGOING, PRODUCTS SUPPLIED BY THE
MANUFACTURER ARE PROVIDED “AS IS” AND WITHOUT ANY REPRESENTATION OR WARRANTY, EXPRESS
OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR OF FITNESS FOR ANY
PARTICULAR PURPOSE.
6.2 Limitation of Remedies, Liability and Damages. NO PARTY WILL BE ENTITLED TO RECOVER FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER
BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR BY CONTRACT, EXCEPT (A) TO THE
EXTENT AN INDEMNIFIED PARTY IS LIABLE TO A THIRD PARTY FOR ANY SUCH DAMAGES BASED ON A
BREACH FOR WHICH THE INDEMNIFIED PARTY IS INDEMNIFIED IN ACCORDANCE WITH SECTION 6.7, OR
(B) WHERE BASED UPON A BREACH OF ARTICLE 7.
6.3 Compliance with Laws.
(a) In performance of their respective obligations under this Agreement, each Party will comply with, and will
ensure that its employees and Affiliates comply with, all Laws, Governmental Approvals, agreements, licenses and consents
applicable to or otherwise relating to the subject matter of this Agreement. 2
(b) Without limiting the generality of Section 6.3(a), each Party further represents, warrants and covenants as
follows:
(i) Neither it nor any of its Affiliates will manufacture, transfer, provide, resell, facilitate or promote the resale
of, export, reexport, distribute, or dispose of any Product or component thereof or any related technology or technical data,
directly or indirectly, without first obtaining the written consent of the other Party, and all necessary written consents,
permits and authorizations and completing such formalities as may be required by any applicable Laws.
2 Note: Both Manufacturers will be required to obtain necessary Governmental Approvals (including TTB consents) prior to

Effective Date.
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(ii) Neither it nor any of its Affiliates will sell or otherwise provide Products to any Person that it knows,
believes or has reason to believe will take any action which, if done by it, would constitute a violation of any of the terms
and conditions of this Agreement or would otherwise violate applicable Law.
(iii) As applicable, in its performance of activities associated with this Agreement, such Party and its
Affiliates will comply with: United States of America regulation of tobacco products by the US FDA pursuant to 111 P.L.
31; 123 Stat. 1776; 2009 Enacted H.R. 1256; 111 Enacted H.R. 1256 (the socalled “Family Smoking Prevention and
Tobacco Control Act”) and regulations promulgated thereunder.
(iv) It and its Affiliates will perform the obligations imposed upon it by this Agreement: (A) in strict
compliance with all applicable Laws pertaining to employment discrimination; and (B) without harassment, retaliation or
discrimination by reason of race, sex, creed, religion, color, national origin, citizenship status, age, disability, veteran status,
or any factor protected by Law.
(v) It and its Affiliates will comply with all requirements of the Fair Labor Standards Act, as amended, and of
regulations and orders of the United States Department of Labor issued under Section 14 thereof, as well as all applicable
state and local Laws and regulations regarding wages and hours.
(vi) To the extent required by Law, it and its Affiliates will comply with, and furnish any required
certifications of compliance with, the following federal Laws and all rules and regulations promulgated thereunder:
(A) Executive Order 11246, as amended; (B) The Americans with Disabilities Act of 1990 as implemented at 41 C.F.R. Part
60741; (C) The Vietnam Era Veterans Readjustment Assistance Act of 1974 as implemented at 41 C.F.R. Part 60250; and
(D) any amendments or supplements to 29 C.F.R. Part 601.4(a). Each Manufacturer and its subcontractors shall abide by
the requirements of 41 C.F.R. §§ 60741.5(a), 60300.5(a) and 60741.5(a). These regulations prohibit discrimination
against qualified individuals based on their status as protected veterans or individuals with disabilities, and prohibit
discrimination against all individuals based on their race, color, religion, sex or national origin. Moreover, these
regulations require that covered prime contractors and subcontractors take affirmative action to employ and advance in
employment individuals without regard to race, color, religion, sex, national origin, protected veteran status or
disability.
(vii) If a Customer notifies its Manufacturer that the Products manufactured by it hereunder will be used by
the Customer in the performance of a government contract, then such Manufacturer will, to the extent required by applicable
Law, comply with Executive Order 13496, including the requirement of such order to post the employee notice set forth in
29 C.F.R. part 471, appendix A to subpart A.
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(viii) Neither it nor any of its Affiliates will undertake any act that may cause the other Party or its Affiliates
to be in violation of (i) the United States Foreign Corrupt Practices Act, the United Kingdom Bribery Act 2010 or equivalent
legislation in any other jurisdiction; (ii) the principles contained in the Organization for Economic Cooperation and
Development Convention on Combating Bribery of Foreign Public Officials or any existing or future applicable legislation
in any jurisdiction (including, for the avoidance of doubt, United Kingdom legislation) which has similar provisions to the
OECD Convention.
6.4 Right to Intellectual Property. RAI represents and warrants to Imperial that RAI (directly or through its Affiliates)
has the right to use all Intellectual Property required for Imperial to manufacture the Lorillard Products in accordance with
the Specifications, subject to any limitations or qualifications with respect to such Intellectual Property set forth in the
Merger Agreement.
6.5 Product for States Only. Except for limited quantities of Product manufactured for testing purposes only, each Party
represents and warrants that Products produced or sold by it in accordance with this Agreement are intended to be
manufactured solely in the Tobaccoville Facility and the Greensboro Facility, as applicable, solely for lawful shipment
therefrom and for sale only within the States in accordance with all applicable Laws. No Manufacturer will provide Product
manufactured by it to any Person other than to its Customer under this Agreement, except with such Customer’s prior written
consent. No Party will transport, or cause to be transported, any Products outside of the States for use, distribution or sale,
without the consent of the other Party.
6.6 Customer Specifications and Instructions. Subject to Section 2.8, each Customer will be solely responsible for
(a) establishing all Specifications for the Products to be purchased by it hereunder in order to ensure that each such Products
comply with all applicable Laws, and (b) giving the Manufacturer full and complete instructions to ensure that all Packaging
is appropriately marked with relevant health warnings (if applicable) and other relevant markings mandated by any relevant
Governmental Authority.
6.7 Mutual Indemnification; Indemnification Procedures.
(a) Subject to Section 6.2, each Party (the “Indemnifying Party”), severally, and not jointly with any other Party,
agrees to indemnify, defend and hold harmless the other Party, its Affiliates and its and their respective current and former
officers, directors, employees, representatives and agents (each, an “Indemnified Party”) from and against any and all losses,
damages, claims, liabilities, demands, assessments, judgments, settlements, compromises and related costs and expenses
(including reasonable attorneys’ fees and costs) (collectively, “Damages”) an Indemnified Party may suffer in connection
with, or arising out of (i) a breach of the Indemnifying Party’s representations, warranties, covenants or confidentiality
obligations set forth in this Agreement, or (ii) the marketing, advertising, distribution or sale by the Indemnifying Party, in its
capacity as a Customer (or its Affiliates) of any Products manufactured by the Indemnified Party (or its Affiliates), including
any Damages that relate to any claimed adverse health effects or health risks relating to the use of such Products, provided,
however, that to the extent that clause (ii) of this Section 6.7(a) would be inconsistent with the indemnification provisions
set out in the APA (to the extent that such provisions would be
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applicable to such claim), the terms of the APA shall prevail. Notwithstanding the foregoing, no Indemnified Party will be
entitled to indemnification for Damages to the extent (but only to the extent) they relate to, result from or arise out of (A) the
failure of such Indemnified Party to comply with its obligations under this Agreement, or (B) the negligence or willful
misconduct of such Indemnified Party.
(b) An Indemnified Party must promptly notify the Indemnifying Party in writing of any pending or threatened
claim or demand that the Indemnified Party has determined has given or would reasonably be expected to give rise to a right
of indemnification (including a pending or threatened claim or demand asserted by a third party against the Indemnified
Party, such claim being a “Third Party Claim”), describing in reasonable detail the facts and circumstances with respect to
the subject matter of such claim or demand; provided that, the failure to provide such notice will not release the
Indemnifying Party from any of its obligations under this Section 6.7 except to the extent the Indemnifying Party is
materially prejudiced by such failure.
(c) Upon receipt of a notice of a claim for indemnity from an Indemnified Party pursuant to Section 6.7(b), the
Indemnifying Party will be entitled to assume the defense and control of any Third Party Claim and will be responsible for all
costs and attorney fees of such defense, but must, if it determines to assume such defense, allow the Indemnified Party a
reasonable opportunity to participate in the defense of such Third Party Claim with its own counsel and at its own expense;
provided that, the Indemnifying Party will not be entitled to assume such defense (and will bear the reasonable fees, costs
and expenses of separate counsel for the Indemnified Party) (i) unless it first acknowledges in writing its obligation
hereunder to indemnify the Indemnified Party with respect to all material elements of such Third Party Claim and (ii) in case
of a Third Party Claim where the defendants in, or targets of, such Third Party Claim include both an Indemnified Party and
Indemnifying Party, and the Indemnified Party has reasonably concluded, based on the advice of counsel, that there is a
material conflict of interest between the Indemnifying Party and the Indemnified Party with respect to such Third Party
Claim. Notwithstanding the foregoing, the Indemnifying Party is not entitled to assume the defense of any Third Party Claim
if the Third Party Claim seeks an order, injunction or other equitable relief or relief for other than money damages against the
Indemnified Party that the Indemnified Party reasonably determines (upon advice of its outside counsel) cannot be separated
from any related claim for money damages. If such equitable or other relief portion of the Third Party Claim can be so
separated from that for money damages, the Indemnifying Party will (subject as aforesaid) be entitled to assume the defense
of the portion relating to money damages and, in such event, the Indemnifying Party will continue to be liable for the
reasonable fees and expenses of counsel employed by the Indemnified Party with respect to the portion of the defense of such
Third Party Claim that the Indemnifying Party has not assumed. Each Party, will, and will cause each of its Affiliates and
representatives to, cooperate fully with the Indemnifying Party in the defense of any Third Party Claim and the Indemnifying
Party agrees to keep the Indemnified Party reasonably informed of developments in connection with the defense or
prosecution of such Third Party Claim. The Indemnifying Party is authorized to consent to a settlement of, or the entry of any
judgment arising from, any Third Party Claim, without the consent of any Indemnified Party; provided that, (A) the
Indemnifying Party pays or causes to be paid all amounts arising out of such settlement or judgment concurrently with the
effectiveness of such settlement or resolution, (B) such settlement or judgment does not encumber any of the
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assets of any Indemnified Party or provide for injunctive or other nonmonetary relief affecting the Indemnified Party, or
otherwise provide for any restriction or condition that would apply to or adversely affect any Indemnified Party or the
conduct of any Indemnified Party’s business, (C) to the extent that the Indemnified Party may have any liability with respect
to such Third Party Claim, the complete and unconditional release of any Indemnified Party potentially affected by such
Third Party Claim must be made a condition of any such settlement or other resolution, and (D) such settlement does not
include any admission of wrongdoing or misconduct by the Indemnified Party.
(d) Following an assumption by the Indemnifying Party of a Third Party Claim pursuant to Section 6.7(c), the
Indemnified Party may reassume control of any defense of a Third Party Claim if the Indemnifying Party fails to prosecute the
defense of such Third Party Claim within a period of 20 days after receipt of written notice of such failure to prosecute by the
Indemnified Party. The Indemnifying Party will be liable for the reasonable fees, costs and expenses of counsel employed by
the Indemnified Party (i) for any period during which the Indemnifying Party has not assumed the defense thereof, or
(ii) following reassumption of control pursuant to the first sentence of this Section 6.7(c).
(e) In the event any Indemnifying Party receives a notice of a claim for indemnity from an Indemnified Party
pursuant to Section 6.7(b) that does not involve a Third Party Claim (such claim being a “Direct Claim”), the Indemnifying
Party must notify the Indemnified Party within 45 days following its receipt of such notice if the Indemnifying Party disputes
its liability to the Indemnified Party under this Section 6.7. If the Indemnifying Party does not so notify the Indemnified
Party, the Direct Claim specified by the Indemnified Party in such notice will be conclusively deemed to be a liability of the
Indemnifying Party under this Section 6.7, and the Indemnifying Party will pay, the amount of such Damages to the
Indemnified Party on demand or, in the case of any notice in which the amount of Damages in respect of the Direct Claim (or
any portion thereof) is estimated, on such later date when the amount of such Damages in respect of Direct Claim (or any
portion thereof) becomes finally determined.
ARTICLE 7
CONFIDENTIALITY
7.1 Confidentiality Obligations.
(a) Notwithstanding anything to the contrary in this Agreement, each Party agrees not to disclose its Confidential
Information to any other Party hereunder, except to the extent required to enable such other Party to perform its obligations
under this Agreement. In addition, no Party will share its Sensitive Information with any other Party, except (i) in a format
that restricts its use to ensure compliance with applicable Law, (ii) to the group of individuals designated as permitted to
receive such information pursuant to Section 4.3(a), or (iii) to a legal representative for purposes of conducting an audit
pursuant to Section 4.6.
(b) During the Term and for a period of five years thereafter, each Party receiving Confidential Information (a
“Receiving Party”) will maintain in confidence all Confidential Information disclosed to it by any other Party (a “Disclosing
Party”).
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Notwithstanding the foregoing, but subject to Section 7.2, each of the Party’s respective obligations of confidentiality with
respect to another Party’s Trade Secrets, including the Specifications, will be perpetual. No Party will use, disclose or grant
the use of such Confidential Information except as expressly authorized by this Agreement. To the extent that disclosure is
authorized by this Agreement, the Receiving Party must inform its employees, representatives and contracting parties to
whom disclosure is to be made of this ARTICLE 7, and instruct such Persons to hold in confidence and not make use of such
information for any purpose other than those purposes permitted by this Agreement. Each Receiving Party will use at least
the same standard of care (but not less than a reasonable standard of care) as it uses to protect its own proprietary and Trade
Secret information to ensure that such employees, representatives and contracting parties do not disclose or make any
unauthorized use of such Confidential Information. Each Receiving Party will promptly notify the other upon discovery of
any unauthorized use or disclosure of Confidential Information. The Receiving Party will be responsible to the Disclosing
Party for any loss of Confidential Information of the Disclosing Party or breach of the provisions of this Section 7.1 by any
employee, representative or contracting party of the Receiving Party.
7.2 Exceptions. The obligations of confidentiality contained in Section 7.1 will not apply to the extent that it can be
established by the Receiving Party by competent proof that such Confidential Information: (a) was generally available to the
public or otherwise part of the public domain at the time of its receipt from the Disclosing Party; (b) becomes generally
available to the public or otherwise part of the public domain after its disclosure and other than through any act or omission
of the Receiving Party in breach of this Agreement; or (c) was received by the Receiving Party, other than under an
obligation of confidentiality, by a third Person lawfully in possession of the information.
7.3 Authorized Disclosure. Notwithstanding the foregoing, no Party (nor third Persons, as applicable) will be
precluded from disclosing Confidential Information to the extent it is required to do so in response to a valid order by a
Governmental Authority, or to the extent it reasonably believes, on the basis of advice from outside counsel, that it is
required to disclose such Confidential Information by Law, or to the extent necessary to establish its rights under this
Agreement; provided that, in the event a Party believes it is so required to disclose another Party’s Confidential Information,
it will promptly provide notice of such requirement so that the Disclosing Party may seek an appropriate order or other action
as it deems appropriate to prevent or limit such disclosure, and the Party required to make the disclosure will use its
reasonable efforts to preserve the confidentiality of the other Party’s Confidential Information, including by cooperating with
the other Party to obtain an appropriate order or other reliable assurance of confidential treatment. In any event, the Party
required to make the disclosure may disclose only that portion of another Party’s Confidential Information that is legally
required to be disclosed. Notwithstanding the foregoing, if any Party (or an Affiliate of such Party) is required to include a
copy of this Agreement as an exhibit to any current or periodic report filed with the U.S. Securities and Exchange
Commission, such Party (or its Affiliate) may make such filing without the prior written consent of any other Party as long as
it seeks (or causes its Affiliate to seek) confidential treatment of any portions of this Agreement that, in the opinion of such
filing Party, contain confidential or competitively sensitive information, regardless of whether such treatment is obtained.
26

http://www.sec.gov/Archives/edgar/data/1424847/000119312514269468/d757470dex22.htm

173/207

1/12/2016

EX2.2

ARTICLE 8
TERM AND TERMINATION
8.1 Term of Agreement. The term of this Agreement will commence on the Effective Date and this Agreement and the
ManufacturerCustomer relationships hereunder will remain in effect until the day before the twoyear anniversary of the
Effective Date (the “Initial Term”), after which this Agreement and such ManufacturerCustomer relationships will
automatically renew for successive oneyear periods (each, a “Renewal Term”), unless terminated or not renewed as provided
in this ARTICLE 8. The Initial Term and all Renewal Terms, if any, are referred to in this Agreement collectively as the
“Term”.
8.2 General Termination Provisions. Notwithstanding anything to the contrary in this Agreement, this Agreement
may be terminated as follows:
(a) by mutual consent of the Parties; and
(b) by a Party, by giving written notice to the other Party at any time upon the occurrence of any of the following
events:
(i) the voluntary bankruptcy of the other Party, or the filing of an involuntary petition in bankruptcy against
the other Party that is not dismissed within 60 days of filing, in which case, the termination will become effective
immediately upon the nonterminating Party’s receipt of notice of termination or at such later date as may be specified in that
notice;
(ii) the other Party ceases to pay its debts as they mature in the ordinary course of business, or makes an
assignment for the benefit of its creditors, in which case, the termination will become effective immediately upon the non
terminating Party’s receipt of notice of termination or at such later date as may be specified in that notice; or
(iii) a receiver is appointed for the other Party or its property, in which case, the termination will become
effective immediately upon the nonterminating Party’s receipt of notice of termination or at such later date as may be
specified in that notice.
8.3 Termination of a ManufacturerCustomer Relationship. Notwithstanding anything to the contrary in this
Agreement:
(a) a Customer may terminate or elect to not renew, as applicable, its ManufacturerCustomer relationship with its
Manufacturer:
(i) at the end of the Initial Term or theneffective Renewal Term, by giving written notice of its desire not to
so renew such relationship to the Manufacturer at least 90 days before the end of such Initial Term or theneffective Renewal
Term, as applicable;
(ii) if the Manufacturer suffers an event of Force Majeure, and such event is not alleviated to the reasonable
satisfaction of the Customer within 90 days of the Manufacturer’s receipt of notice of the Customer’s intent to terminate;
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(iii) immediately upon written notice to the Manufacturer in the event the Manufacturer suffers one or more
of the events described in Section 8.2(b), subject to any cure or grace periods set forth therein;
(iv) in accordance with Section 8.4, 8.5 or 8.6; and
(b) a Manufacturer may terminate or elect to not renew, as applicable, its ManufacturerCustomer relationship with
its Customer immediately upon written notice to the Customer in the event the Customer suffers one or more of the events
described in Section 8.2(b), subject to any cure or grace periods set forth therein.
8.4 Termination of ManufacturerCustomer Relationship in Connection with a Material Breach. Notwithstanding
anything to the contrary in this Agreement, a Party may terminate the affected ManufacturerCustomer relationship with the
other Party, in the event that the other Party is in breach of any material term of this Agreement and the breaching Party fails
to cure such breach within 30 days of receipt of notice of breach from the terminating Party, or if such breach is not
reasonably capable of cure within such 30day period, such breaching Party fails to cure the breach within 60 days of receipt
of notice of breach from the terminating Party; provided that, the foregoing right to cure (a) will not apply to any breach by
any Party involving violation of any applicable Law, Governmental Approval or any breach that is not capable of being
cured, and (b) is conditioned upon the breaching Party promptly commencing and thereafter diligently pursuing the cure to
the reasonable satisfaction of the nonbreaching Party.
8.5 Termination in Connection with a Manufacturing Migration. In recognition of a Manufacturing Migration in
accordance with Section 2.11, (a) if, in Imperial’s good faith judgment, it believes that it can complete a Manufacturing
Migration in accordance with the Imperial Migration Plan, or if later, as determined by it in accordance with Section 2.11, it
may terminate its ManufacturerCustomer relationship under this Agreement with respect to RAI as the Manufacturer of the
RAI Products by giving RAI written notice of termination at least 90 days before the effective date of termination (it being
understood that, in such event, this Agreement would continue in accordance with its terms with respect to the other
ManufacturerCustomer relationship), provided that, the effective date of termination will not be earlier than the actual
completion date of the Imperial Migration Plan, and (b) if, in RAI’s good faith judgment, it believes that it can complete a
Manufacturing Migration in accordance with the RAI Migration Plan, or if later, as determined by it in accordance with
Section 2.11, it may terminate its ManufacturerCustomer relationship under this Agreement with respect to Imperial as the
Manufacturer of the Lorillard Products by giving Imperial written notice of termination at least 90 days before the effective
date of termination (it being understood that, in such event, this Agreement would continue in accordance with its terms
with respect to the other ManufacturerCustomer relationship), provided that, the effective date of termination will not be
earlier than the actual completion date of the RAI Migration Plan.
8.6 Termination for Interference or Frustration of Purpose. If both (a) the action of any Governmental Authority
prohibits or declares unlawful or otherwise impairs, inhibits or frustrates in any material respect (i) the Customer’s intended
use of the Products being manufactured for it under this Agreement, (ii) the Manufacturer’s ability to manufacture or package
Products as required under this Agreement, or (iii) any other material obligation of a
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Party as contemplated by this Agreement, and (b) the Parties are unable to propose a feasible way of either avoiding such
interference or of reorganizing the Parties’ arrangements under this Agreement so as to eliminate the effect of such
interference or to minimize, or minimize the effect of, such interference to the point where it is no longer material within a
period of 60 days of a Party notifying the other Party of such interference (including by taking legal action in respect of such
interference), then the affected Customer may terminate the affected ManufacturerCustomer relationship hereunder, effective
upon the earlier of (A) 30 days following receipt by the Manufacturer of notice of termination from the Customer, and (B) the
date on which such action of the Governmental Authority becomes effective. Any notice by a Party to the other Party of such
interference pursuant to this Section 8.6 must include a reasonably detailed description of the action of the Governmental
Authority and the resulting prohibition, declaration of unlawfulness or material impairment, inhibition or frustration of
purpose.
8.7 Effects of NonRenewal or Termination; Cooperation.
(a) Upon one Party’s delivery of a notice of nonrenewal or termination hereunder (or where the Parties otherwise
reasonably anticipate a nonrenewal or termination), the Parties agree to work together in good faith with a view to
achieving an orderly transition of the manufacturing arrangements subject to such nonrenewal or termination, in connection
with a Manufacturing Migration or otherwise, including with respect to the transfer of any Migration Machinery.
(b) Upon a nonrenewal or termination in accordance with its terms, this Agreement will terminate and become
void and of no further force and effect, and there will be no further liability or obligation on the part of any Party hereto;
provided that, if only one of the ManufacturerCustomer relationships is not renewed or terminated under Section 8.3, 8.4,
8.5 or 8.6, then the remaining ManufacturerCustomer relationship will continue unaffected by such nonrenewal or
termination and the terms and conditions of this Agreement will survive (and remain unaffected) as they relate to that
continuing relationship. Each Party’s right of nonrenewal and termination under Sections 8.3, 8.4, 8.5 and 8.6, is in addition
to any other rights it may have under this Agreement or otherwise, and the exercise of a right of nonrenewal or termination
will not constitute an election of remedies and will not relieve any Party of liability for any breach of this Agreement. The
nonrenewal or termination of this Agreement or any ManufacturerCustomer relationship hereunder will not affect any other
projects, activities, collaborations, commercial arrangements or service arrangements that the Parties (or any of them) may
have with one another.
(c) Upon a nonrenewal or termination of this Agreement, or the nonrenewal or termination of one of the
ManufacturerCustomer relationships hereunder,
(i) the Manufacturer agrees to: (A) deliver to the Customer or its designee all raw materials and product
components inventory that were supplied by or sourced on behalf of the Customer, including the Customer’s Tobacco Leaf
(including any remaining Initial Tobacco Leaf Inventory of the Customer); (B) return all of the Customer’s Confidential
Information; (C) deliver all finished Products to the Customer or its designee, together with a final invoice therefor;
(D) deliver a final TrueUp Statement in accordance with Section 4.3;
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(E) cooperate with the Customer in the preparation of a final accounting of activities under this Agreement or the applicable
ManufacturerCustomer relationship; and (F) stop producing Products, except as the Customer may approve at the time in
writing;
(ii) the Customer agrees to: (A) promptly pay the Manufacturer for open invoices (including the final invoice
delivered pursuant to Section 8.7(c)(i)(C) in accordance with Sections 4.2 and 4.4 and any other amounts owed; (B) purchase,
at Actual Cost, all raw materials and product components inventory (including any Additional Tobacco Raw Materials) that
were purchased by the Manufacturer pursuant to Section 2.6(a) and that (I) are not yet incorporated into the Customer’s
Products and (II) the Manufacturer does not elect to use in its other activities; (C) return all of the Manufacturer’s
Confidential Information; and (D) cooperate with the Manufacturer in the preparation of a final accounting of activities
under this Agreement or the applicable ManufacturerCustomer relationship; and
(iii) the Manufacturer and the Customer agree to follow through with any required adjustments in
accordance with Section 4.3.
8.8 Survival. The provisions of Sections 2.6(b) (with respect to ownership of any raw materials or product components
procured by a Customer, including its Tobacco Leaf (including its Initial Tobacco Leaf Inventory)), 2.8 (for one year
following nonrenewal or termination), 5.2, 9.1, 8.7, and this Section 8.8, as well as ARTICLE 4, ARTICLE 6, ARTICLE 7
and ARTICLE 9 will continue in full force and effect and survive any nonrenewal or termination of this Agreement or any
particular ManufacturerCustomer relationship hereunder.
ARTICLE 9
MISCELLANEOUS
9.1 Tax Matters.
(a) Notwithstanding anything to the contrary in this Agreement, all transfer, documentary, sales, use, stamp,
registration, value added and other such taxes and fees (including any penalties and interest (other than incurred as a result of
the Manufacturer’s breach of any of its representations, warranties or covenants in this Agreement)) (collectively, “Transfer
Taxes”) imposed in connection with the purchase of (a) Products from a Manufacturer will be borne and paid by the
Customer when due, and (b) raw materials or product components from a supplier will be borne and paid when due by the
Party that purchases such raw materials or product components pursuant to Section 2.6(a) or 2.6(b). To the extent applicable,
the Parties will cooperate with one another in good faith to obtain any tax exemption certificates that would eliminate or
mitigate any obligations to pay Transfer Taxes in connection with the transactions contemplated by this Agreement.
(b) As long as the applicable Products are shipped F.O.B. (shipping point) in accordance with Section 5.1(a), the
Parties intend that no federal excise taxes (if any) levied pursuant to 26 U.S.C. §§ 5701 et seq. will be payable until such
Products are removed from the Customer’s Alcohol and Tobacco Tax and Trade Bureau bonded facility. The Customer will
be responsible for the payment of any such federal excise taxes in accordance with 26 U.S.C. § 5703, and in the event that
any such taxes are levied against the Manufacturer, such taxes will constitute Actual Costs hereunder or otherwise be
reimbursable by the Customer.
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(c) The Parties intend that neither the Manufacturer nor the Customer will be liable for any state excise taxes
pursuant to the Tobacco Products Tax Act, N.C.G.S., §§ 105113.2 et seq., in connection with the transaction contemplated
hereunder. In the event, however, that it is finally determined otherwise, the Parties agree to further cooperate with one
another in good faith to mitigate any such state excise taxes to the greatest extent practicable and, in any event, such taxes
will constitute Actual Costs hereunder or otherwise be reimbursable by the Customer.
9.2 State Settlements. The Parties agree that the Customer will be responsible for performance of all obligations under
any State Settlements with respect to the Customer’s Products, including all reporting, payment and conduct obligations. The
Customer agrees that in the event it does not perform these obligations and the compliance is sought or compelled from the
Manufacturer, the Customer will indemnify the Manufacturer for all costs of compliance.
9.3 Further Assurances. Each Party agrees to enter into or execute, or procure the entering into or execution, of such
agreements, assignments or further assurances, or do such other acts as any other Party may reasonably request to carry out the
terms and conditions of this Agreement.
9.4 Integration, Modification and Waiver. This Agreement, together with the APA, constitutes the entire agreement
between the Parties with respect to the subject matter of this Agreement and supersedes all prior understandings of the Parties
with respect thereto. No supplement, modification or amendment of this Agreement will be binding unless executed in
writing by each Party. No waiver of any of the provisions of this Agreement will be deemed to be or will constitute a
continuing waiver. No waiver will be binding unless executed in writing by the Party making the waiver. No consent will be
required from any Indemnified Party (other than the Parties themselves) to supplement, modify, amend, or grant a waiver
under, this Agreement. All rights and remedies of a Party under, arising out of, in connection with or related to this
Agreement are cumulative of, and not exclusive of, any rights or remedies otherwise available.
9.5 Relationship of the Parties. For purposes of this Agreement, the Parties will be and remain independent contractors
(and, in certain respects, active competitors), and this Agreement will not be construed as establishing a general agency,
employment, partnership, joint venture, coalition, alliance or any other similar relationship between the Parties with regards
to the relationship created by this Agreement. In accordance with this Agreement, no Party will have the authority to make
any statements, representations or commitments of any kind (whether express or implied) regarding the subject matter of this
Agreement, or to take any action, which would be binding on any other Party or create any liability or obligation on behalf
of any other Party regarding the subject matter of this Agreement, without the prior written authorization of such other Party
to do so. No Party will have the right to direct or control the employees of any other Party. No Party will be liable for the
debts, obligations or other liabilities of any other Party or of any of its agents, employees or contractors, including any costs
for salaries, benefits or taxes.
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9.6 Force Majeure. Notwithstanding anything to the contrary in this Agreement, no Party will be liable for any loss,
injury, delay, damage or other casualty suffered by any other Party due to any inability to perform any obligation hereunder,
and no Party will be deemed to have defaulted under or breached this Agreement for failure or delay in fulfilling or
performing any term or provision of this Agreement (other than payment of monies due), when such failure or delay is caused
by or results from causes beyond the control of the affected Party, including acts of God, fire, flood, storm, earthquake,
explosion, epidemic, delays in transportation, shortages of trucks or vessels, shortages of fuel, shortages of raw materials,
environmental catastrophe, embargo, war, acts of war (whether war be declared or not), acts of terrorism, insurrection, riot,
civil commotion, labor dispute, or acts, omissions or delays in acting by any Governmental Authority (including legislative,
administrative, judicial, police or any other official governmental acts). In the case of any delay or failure that a Party
anticipates will cause an excusable delay hereunder, such Party will inform the other Party by written notice of the
anticipated effect of such delay within ten days of becoming aware of it, the written notice to include a reasonably detailed
description of the steps that the notifying Party is taking to alleviate the problem, including any use of Contingency
Equipment.
9.7 Construction. The Parties have participated jointly in the negotiation and drafting of this Agreement. In the event
an ambiguity or question of intent or interpretation arises, this Agreement must be construed as if drafted jointly by the
Parties and no presumption or burden of proof will arise favoring or disfavoring any Party by virtue of the authorship of any
of the provisions of this Agreement. The word “including” means including without limitation. Any reference to the singular
in this Agreement also includes the plural and vice versa.
9.8 Governing Law. The validity, construction and performance of this Agreement will be governed and interpreted in
accordance with the substantive laws of the State of Delaware, without giving effect to principles of conflicts of laws thereof.
9.9 Jurisdiction. The Parties agree that any suit, action or proceeding seeking to enforce any provision of, or based on
any matter arising out of or in connection with, this Agreement or the transactions contemplated hereby may be brought only
in the Chancery Court of the State of Delaware or, if such court does not have jurisdiction, any federal court located in the
State of Delaware or other Delaware State Court.
9.10 Waiver of Jury Trial. Each Party hereby waives to the fullest extent permitted by applicable Law, any right it
may have to a trial by jury in respect to any litigation directly or indirectly arising out of, under, or in connection with, this
Agreement, or any transaction contemplated hereby. Each Party certifies (a) that no representative, agent or attorney of any
other Party has represented, expressly or otherwise, that such other Party would not, in the event of litigation, seek to enforce
the foregoing waiver, and (b) acknowledges that it and the other Party hereto have been induced to enter into this Agreement
by, among other things, the mutual waivers and certifications in this Section 9.10.
9.11 No Third Party Beneficiaries. This Agreement is not intended to and may not be construed to give any Person
(other than the Parties signatory hereto and to the extent provided herein, their respective Indemnified Parties), including any
employee or former employee, any interest or rights (including any thirdparty beneficiary rights) with respect to or in
connection with any agreement or provision contained herein or contemplated hereby.
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9.12 Severability. If any provision of this Agreement is held to be invalid or unlawful, such provisions will be deemed
to be deleted from this Agreement, but this Agreement will remain in full force and effect as if the deleted provision had
never been contained in it. The Parties agree to negotiate in good faith as to the terms of a mutually acceptable and
satisfactory provision in place of any deleted provision (which reflects, as closely as possible, the commercial intention of
such deleted provision), and if such terms are agreed upon, this Agreement will be amended accordingly.
9.13 Notices. Unless otherwise provided in this Agreement, daytoday commercial communications, such as Purchase
Orders, may be exchanged by any reasonable means. All notices must be in writing, and will be deemed effective upon
receipt, if personally delivered; on the third business day after deposited with the U.S. Postal Service, if mailed by certified
mail, return receipt requested, postage prepaid; on the first business day after sent if sent prepaid by nationally recognized
overnight courier service with next day delivery specified; or when sent if sent by facsimile transmission or electronic mail
(if fax numbers or email addresses have been provided) with confirmation of receipt.
If to RAI, to:
If to Imperial, to:
9.14 Assignment. This Agreement will be binding upon and inure to the benefit of the Parties and their respective legal
successors and assigns. This Agreement may not be assigned or otherwise transferred, nor, except as expressly provided
hereunder, may any right or obligation hereunder be assigned, subcontracted, licensed or transferred by any Party without the
prior written consent of the other Parties, which consent may not be unreasonably withheld, delayed or conditioned;
provided that, any Party may, without the prior consent of any other Party, assign this Agreement and its rights and
obligations hereunder to an Affiliate of such Party; provided, further, that, (a) the assignor Party remains secondarily liable
for the obligations of its assignee Affiliate, and (b) if such assignee ceases to be an Affiliate of such Party, the assignee must
immediately reassign its remaining rights and obligations hereunder back to the assignor. Any permitted assignee must
expressly assume all the rights and obligations of its assignor under this Agreement. Any assignment in violation of the
foregoing is null and void.
9.15 Counterparts. This Agreement may be executed in one or more counterparts, and by the different Parties in
separate counterparts, each of which when executed will be deemed to be an original but all of which taken together will
constitute one and the same agreement. Delivery of an executed counterpart of a signature page to this Agreement by
facsimile or electronic means will be as effective as delivery of a manually executed counterpart of this Agreement.
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9.16 Exhibits. The Exhibits to this Agreement, including any Appendices to those Exhibits, form part of and are
incorporated into this Agreement, and the Parties will act in accordance with their terms at all times during the Term. The
following Exhibits are attached hereto:
Exhibit

Description

A

Products (RAI Products and Lorillard Products)

B1

Standard Costs and Relevant Principles and Methodologies – RAI Products

B2

Standard Costs and Relevant Principles and Methodologies – Lorillard Products

C1

Specifications – RAI Products

C2

Specifications – Lorillard Products

D

Contingency Equipment

E

Actions to Obtain Governmental Approvals

F

Plans and Timelines for Manufacturing Migrations

G1

Initial Forecast – RAI Products

G2

Initial Forecast – Lorillard Products

H

Flow of Finished Products
[this space left blank intentionally – signature page follows]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly authorized
representatives to be effective as of the Effective Date.
R.J. REYNOLDS TOBACCO CO.

By:
Name:
Title:
LIGNUM2, L.L.C.

By:
Name:
Title:
35
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EXHIBIT A
Products
RAI Products
[TBD]
Lorillard Products
[TBD]
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EXHIBIT B1
Standard Costs / Principles and Methodologies for Determining Costs
(RAI Products)
[TBD]
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EXHIBIT B2
Standard Costs / Principles and Methodologies for Determining Costs
(Lorillard Products)
[TBD]
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EXHIBIT C1
Specifications for RAI Products
[see attached]
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EXHIBIT C2
Specifications for Lorillard Products
[see attached]
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EXHIBIT D
Contingency Equipment
RAI
[TBD]
Lorillard
[TBD]
Imperial
[TBD]
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EXHIBIT E
Actions to Obtain Governmental Approvals
[see attached] 3
3 Exhibit to include matters concerning obtaining and maintaining Governmental Approvals that may be required for each

of the Products from the Federal Food and Drug Administration by virtue of the requirements of the Federal Food, Drug
and Cosmetic Act, 21 U.S.C. 301 et seq., as amended by the Family Smoking Prevention and Tobacco Control Act, and all
regulations promulgated pursuant to the same, or any successor or related legislation; in each case, to the extent
contemplated by the Transition Services Agreement described in the APA.
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EXHIBIT F
Plans and Timelines for Manufacturing Migrations
RAI
[TBD]
Imperial
[TBD]
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EXHIBIT G1
Initial Rolling Forecast of RAI
[see attached]
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EXHIBIT G2
Initial Rolling Forecast of Lorillard
[see attached]
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EXHIBIT H
Flow of Finished Products
[see attached]
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EXHIBIT H
MSA ASSUMPTION AGREEMENT
ASSUMPTION AGREEMENT (this “Agreement”), dated as of
, 201 , is executed and delivered by the
undersigned in favor of and for the benefit of the parties to the Master Settlement Agreement, by and among the Participating
Manufacturers as identified in the master agreement and amendments, the States of Alabama, Alaska, Arizona, Arkansas,
California, Colorado, Connecticut, Delaware, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,
Maine, Maryland, Massachusetts, Michigan, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New
Mexico, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina,
South Dakota, Tennessee, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin and Wyoming, the District of
Columbia, Guam, Northern Mariana Islands, Puerto Rico, the Virgin Islands and American Samoa, dated as of November 23,
1998, as amended (the “MSA”).
The undersigned is currently a party to the MSA and is and has been, for at least 180 days prior to the Closing (as
defined below), a Subsequent Participating Manufacturer (as such term is defined in the MSA). The undersigned hereby
agrees, effective as of the closing of the acquisition, which is intended to take place immediately after consummation of the
proposed merger between RAI and Lorillard, by the undersigned of the Winston, Kool, Salem and Maverick Cigarette
brands, Brand names, Cigarette product formulas and Cigarette businesses from RAI and/or its affiliates (the “Closing”) and
solely to the extent related to such brands, to assume, from and after the Closing, the obligations of an Original Participating
Manufacturer (as such term is defined in the MSA) under the MSA with respect to such Cigarette brands, Brand Names,
Cigarette product formulas and businesses. Execution of this Agreement is contemplated by Article XVIII, Section (c) of the
MSA.
The provisions of Article XVIII of the MSA are incorporated by reference herein as if made herein. Each party to the
MSA is deemed to be an intended third party beneficiary of this Agreement.
IN WITNESS WHEREOF, the undersigned has caused its duly authorized representative to execute this Agreement as
of the date first written above.
[ACQUIROR]
By:
Name:
Title:
H1
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EXHIBIT I
LORILLARD TRANSFER AGREEMENT
[see attached]
I1
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EXECUTION COPY
TRANSFER AGREEMENT
dated as of July 15, 2014
between
LORILLARD, INC.
and
LIGNUM2, L.L.C.
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This TRANSFER AGREEMENT (this “Agreement”), dated July 15, 2014, is made between LIGNUM2, L.L.C., a
Texas limited liability company (the “Acquiror”), and LORILLARD, INC., a Delaware corporation (“Lorillard”). The
Acquiror and Lorillard are each referred to herein as a “Party” and collectively as the “Parties”.
PRELIMINARY STATEMENTS
A. Pursuant to the Agreement and Plan of Merger, dated as of July 15, 2014, among Reynolds American Inc., a
North Carolina corporation (“RAI”), Lorillard and Lantern Acquisition Co., a Delaware corporation (“Merger Sub”) (such
agreement, the “Merger Agreement”), Merger Sub has agreed, upon the terms and subject to the conditions set forth in the
Merger Agreement, to merge with and into Lorillard, with Lorillard as the surviving corporation, such that RAI would,
following the Effective Time of the Merger, own 100% of the outstanding capital stock of Lorillard and, through Lorillard,
the other Lorillard Asset Owners (such transaction, the “Merger”).
B. Pursuant to an Asset Purchase Agreement dated July 15, 2014 (the “Asset Purchase Agreement”), among RAI,
the Acquiror and, for certain limited purposes, Imperial Tobacco Group PLC, a public limited company incorporated under
the laws of England and Wales (“Imperial”), the Sellers wish to sell to the Acquiror, and the Acquiror wishes to purchase
from the Sellers, (a) certain of the assets of the RAI Asset Owners and the Lorillard Asset Owners relating to the Acquired
Tobacco Cigarette Brands, (b) all of the assets of the Lorillard Asset Owners used exclusively in, or arising, directly or
indirectly, exclusively out of the operation or conduct of, the Lorillard Business (other than the Retained Lorillard Brands),
(c) certain of the assets of the RAI Asset Owners used exclusively in, or arising, directly or indirectly, exclusively out of the
operation or conduct of, the PR Business, and (d) certain other specified assets of the RAI Asset Owners and Lorillard Asset
Owners, in each case, upon the terms and subject to conditions set forth in this Agreement and the Asset Purchase
Agreement. In addition, the Acquiror wishes to assume, and RAI wishes to have the Acquiror assume, certain liabilities of
the RAI Asset Owners and Lorillard Asset Owners relating to the Acquired Tobacco Cigarette Brands, the B Brand Business,
the PR Business and the other Transferred Assets, in each case, upon the terms and subject to the conditions set forth in the
Asset Purchase Agreement.
C. The Acquiror wishes to have Lorillard transfer directly to the Acquiror certain assets, and Lorillard wishes to
have the Acquiror assume directly from Lorillard certain liabilities, in each case immediately prior to the Effective Time of
the Merger. Accordingly, the Acquiror and Lorillard are entering into this Agreement pursuant to which certain Lorillard
Asset Owners will transfer and assign to the Acquiror or one or more designated Affiliates, and the Acquiror or one or more
of its designated Affiliates will acquire and assume from the relevant Lorillard Asset Owners, certain assets including the
Greensboro Facility, the Danville Facility, the collective bargaining agreements that Lorillard is party to and the related
pension plan; in each case at the Lorillard Transfer Closing, which shall occur, subject to the satisfaction of the applicable
conditions set forth in the Asset Purchase Agreement, immediately prior to the Effective Time of the Merger.
NOW, THEREFORE, in consideration of the premises and mutual covenants, warranties and agreements herein set
forth, the Parties agree as follows:
2
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ARTICLE I
DEFINITIONS
Section 1.01 Certain Defined Terms. Capitalized terms used in this Agreement and not defined herein shall have
the meanings specified in the Asset Purchase Agreement.
ARTICLE II
TRANSFER AND ASSUMPTION
Section 2.01 Transfer and Assumption of the Assets.
(a) Transferred Assets. Upon the terms and subject to the conditions set forth herein and in the Asset Purchase
Agreement, immediately prior to the Effective Time of the Merger Lorillard shall sell, convey, assign, transfer and deliver to
the Acquiror (or one or more of its designated Affiliates), free and clear of all Liens, except for Permitted Liens, and the
Acquiror (or one or more of its designated Affiliates) shall, acquire and accept from Lorillard immediately prior to the
Effective Time of the Merger, all of Lorillard’s right, title and interest in and to:
(i) (A) the owned real property listed in Section 2.01(a)(i)(A) of the Disclosure Schedule (the “Transferred
Owned Property”), together with all improvements and fixtures and all appurtenances thereto and rights in respect
thereof, and (B) all interests, rights and benefits under the leases and other agreements relating to the leased real
property listed in Section 2.01(a)(i)(B) of the Disclosure Schedule (collectively, the “Transferred Leased
Property”);
(ii) the Contracts listed in Section 2.01(a)(iii)(C) of the Disclosure Schedule; and
(iii) the Lorillard employee benefit plans, programs, arrangements and agreements and policies, and any trusts
and other assets related thereto, expressly provided to be transferred to the Acquiror pursuant to Exhibit D to the
Asset Purchase Agreement.
(b) Assumed Liabilities. Upon the terms and subject to the conditions set forth herein and in the Asset Purchase
Agreement, the Acquiror hereby agrees, effective immediately prior to the Effective Time of the Merger, to assume and
thereafter to pay, discharge and perform in accordance with their terms only the following Liabilities of Lorillard, and no
other Liabilities of Lorillard or any other Person or any other Liabilities whatsoever:
(i) all Liabilities arising under any of the Contracts assigned pursuant to Section 2.01(a)(ii) above to the
extent such Liabilities relate to the period from and after the Closing;
3
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(ii) all Liabilities (other than Excluded Liabilities) to the extent arising, directly or indirectly, out of the use of
the Transferred Assets identified in Section 2.01 herein, in each case from and after the Lorillard Transfer Closing;
and
(iii) any Liability arising out of, or related to, the Transferred Employees (including Liabilities arising prior to
the Lorillard Transfer Closing) and any Liability relating to the employee benefit plans, programs, arrangements
and agreements and policies and any trusts or assets related thereto, in each case that is expressly assumed by the
Acquiror pursuant to Exhibit D of the Asset Purchase Agreement.
(c) Purchase Price. A portion of the Purchase Price paid by the Acquiror will be allocated to the purchase of the
Transferred Assets and the Assumed Liabilities acquired at the Lorillard Transfer Closing.
Section 2.02 Closing. As soon as practicable (but in any event, on the same date that the Effective Time of the
Merger occurs) following the satisfaction or waiver of the conditions precedent set forth in Section 5.01 of this Agreement
(other than those conditions that by their nature are to be satisfied at the Lorillard Transfer Closing, but subject to the
satisfaction or (to the extent permitted by applicable Law) waiver of such conditions) the transfer of the Transferred Assets
and the assumption of the Assumed Liabilities contemplated by this Agreement shall take place at a closing (the “Lorillard
Transfer Closing”) that will be held at the offices of Jones Day, 222 East 41st Street, New York, NY 10017. Notwithstanding
anything contained in this Agreement to the contrary, the Parties agree that if the Effective Time of the Merger does not
occur promptly (and in any event before 11:59 p.m. New York City time on the date of the Lorillard Transfer Closing) after
the Lorillard Transfer Closing, Lorillard and the Acquiror will, without any discretion to act otherwise, rescind the transfer
and assumption contemplated by Article II of this Agreement at 11:59 p.m. New York City time on the date of the Lorillard
Transfer Closing, which rescission shall be complete in all respects with the result that all Parties are restored to the same
position as they were in before the Lorillard Transfer Closing and this Agreement shall forthwith become void and of no
further force or effect.
ARTICLE III
REPRESENTATIONS AND WARRANTIES
Section 3.01 Representations and Warranties of the Acquiror. The Acquiror hereby represents and warrants to
Lorillard that:
(a) The Acquiror is a limited liability company duly organized, validly existing and in good standing under the
Laws of Texas and has all necessary limited liability company power and authority and possesses all Permits necessary to
enable it to own, lease, or otherwise hold its properties and assets and to conduct its business as currently conducted.
(b) The Acquiror has full power and authority to execute and deliver this Agreement and, subject to receiving the
Imperial Shareholder Approval, to consummate the transactions contemplated to be consummated by it by, and carry out its
obligations under, this Agreement.
4
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(c) The execution and delivery by the Acquiror of this Agreement, and the consummation by the Acquiror of the
transactions contemplated by, and the performance by the Acquiror of its obligations under, this Agreement have been duly
authorized by all requisite corporate action on the part of the Acquiror.
(d) This Agreement has been duly executed and delivered by the Acquiror, and (assuming due authorization,
execution and delivery by Lorillard) this Agreement constitutes legal, valid and binding obligations of the Acquiror,
enforceable against the Acquiror in accordance with its terms, subject to the effect of any applicable Laws relating to
bankruptcy, reorganization, insolvency, moratorium, fraudulent conveyance or preferential transfers, or similar Laws relating
to or affecting creditors’ rights generally and to the effect of general principles of equity (regardless of whether such
enforceability is considered in a proceeding in equity or at law).
Section 3.02 Representations and Warranties by Lorillard. Lorillard hereby represents and warrants to the Acquiror
that:
(a) Lorillard is a corporation duly incorporated, validly existing and in good standing under the Laws of Delaware
and has all necessary corporate power and authority and possesses all Permits necessary to enable it to own, lease, or
otherwise hold the Transferred Assets, except where the failure to possess such Permits, individually or in the aggregate,
would not reasonably be expected to have a Material Adverse Effect.
(b) Lorillard has full power and authority to execute and deliver this Agreement and, subject to receiving requisite
approval by the stockholders of Lorillard, to consummate the transactions contemplated to be consummated by it by, and
carry out its obligations under, this Agreement.
(c) The execution and delivery by Lorillard of this Agreement, and the consummation by Lorillard of the
transactions contemplated by, and the performance by Lorillard of its obligations under, this Agreement have been duly
authorized by all requisite corporate action on the part of Lorillard.
(d) This Agreement has been duly executed and delivered by Lorillard, and (assuming due authorization,
execution and delivery by the Acquiror) this Agreement constitutes legal, valid and binding obligations of Lorillard,
enforceable against Lorillard in accordance with its terms, subject to the effect of any applicable Laws relating to
bankruptcy, reorganization, insolvency, moratorium, fraudulent conveyance or preferential transfers, or similar Laws relating
to or affecting creditors’ rights generally and to the effect of general principles of equity (regardless of whether such
enforceability is considered in a proceeding in equity or at law).
ARTICLE IV
OFFER OF EMPLOYMENT
Section 4.01 Lorillard Employees. Not later than 30 days prior to the anticipated Lorillard Transfer Closing the
Acquiror will make offers of employment to the Lorillard Employees in accordance with the terms and conditions set forth in
Exhibit D to the Asset Purchase Agreement. The Acquiror will comply with its other obligations under Exhibit D to the
Asset Purchase Agreement.
5
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ARTICLE V
CONDITIONS TO CLOSING
Section 5.01 Lorillard Closing Condition. The obligation of Lorillard to consummate the transactions
contemplated by this Agreement shall be subject to the fulfillment at or prior to the Lorillard Transfer Closing, or waiver by
Lorillard, in its sole discretion, of each of the following conditions:
(a) (i) All of the conditions set forth in Article VII of the Merger Agreement (other than those conditions that by
their nature are to be satisfied at the closing of the transactions contemplated by the Merger Agreement, but each of which
shall be capable of being satisfied upon the closing of the transactions contemplated by the Merger Agreement) shall have
been satisfied or waived by the party entitled to the benefit of the same under the Merger Agreement and (ii) Lorillard shall
have received a written certificate signed by a duly authorized officer of RAI, certifying that (A) the condition in clause (i) of
this Section 5.01(a) has been satisfied, (B) RAI stands ready and willing to consummate the Merger immediately following
the consummation of the Lorillard Transfer Closing and (C) RAI irrevocably confirms that, if the Lorillard Transfer Closing
occurs, then the closing of the Merger under the Merger Agreement will occur immediately thereafter.
(b) (i) All of the conditions set forth in Article IX of the Asset Purchase Agreement (other than those conditions
that by their nature are to be satisfied at the closing of the transactions contemplated by the Asset Purchase Agreement, but
each of which shall be capable of being satisfied upon the closing of the transactions contemplated by the Asset Purchase
Agreement) shall have been satisfied or waived by the party entitled to the benefit of the same under the Asset Purchase
Agreement and (ii) Lorillard shall have received a written certificate signed by a duly authorized officer of RAI and the
Acquiror, certifying that (A) the condition in clause (i) of this Section 5.01(b) has been satisfied, (B) the Acquiror and RAI
stand ready and willing to consummate the transactions contemplated by the Asset Purchase Agreement immediately
following the Effective Time of the Merger and (C) the Acquiror and RAI irrevocably confirm that, if the Lorillard Transfer
Closing and the Effective Time of the Merger occur, then the closing of the transactions contemplated by the Asset Purchase
Agreement will occur immediately after the Effective Time of the Merger.
Section 5.02 Acquiror Closing Condition. The obligation of the Acquiror to consummate the transactions
contemplated by this Agreement shall be subject to the fulfilment at or prior to the Lorillard Transfer Closing, or waiver by
the Acquiror, of the conditions set forth in Section 9.01 and Section 9.03 of the Asset Purchase Agreement.
ARTICLE VI
TERMINATION
Section 6.01 Termination. This Agreement shall automatically terminate, without any action on the part of any
Party, upon the termination of the Merger Agreement or the Asset Purchase Agreement in accordance with its terms.
6
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ARTICLE VII
MISCELLANEOUS
Section 7.01 Asset Purchase Agreement. The assets transferred and liabilities assumed under this Agreement shall
be deemed to have been transferred under the Asset Purchase Agreement for purposes of the representations and warranties
and indemnification provisions contained therein. In the event of a conflict between this Agreement and the Asset Purchase
Agreement, the Asset Purchase Agreement shall control.
Section 7.02 Notices. All notices, requests, claims, demands and other communications under this Agreement shall
be in writing and shall be given or made (and shall be deemed to have been duly given or made upon receipt) by delivery in
person, by overnight courier service, by facsimile with receipt confirmed (followed by delivery of an original via overnight
courier service) or by registered or certified mail (postage prepaid, return receipt requested) to the respective Parties at the
following addresses (or at such other address for a Party as shall be specified in a notice given in accordance with this
Section 7.02):
(a)

if to the Acquiror:
Lignum2, L.L.C.
5900 North Andrews Avenue
Suite 1100
Fort Lauderdale, FL 33309
Attention:
Rob Wilkey
General Counsel
Facsimile:
(954) 9587907
with a copy to:
Imperial Tobacco Group PLC
121 Winterstoke Road
Bristol BS3 2LL
United Kingdom
Attention:
John Downing
Company Secretary
Facsimile:
+44 (0) 117 963 7207
and a copy to:
Allen & Overy LLP
1221 Avenue of the Americas
New York, NY 10020
Attention:
Eric S. Shube, Esq.
Jeremy Parr, Esq.
Facsimile:
(212) 6106399
7
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(b)

if to Lorillard:
Lorillard, Inc.
714 Green Valley Road
Greensboro, NC 27408
Attention:
Ronald S. Milstein
Executive Vice President, Legal and External Affairs
General Counsel and Secretary
Facsimile:
(336) 3357707
with a copy to:
Simpson Thacher & Bartlett LLP
425 Lexington Avenue
New York, NY 10017
Attention:
Robert E. Spatt
Eric M. Swedenburg
Facsimile:
(212) 4552502

Section 7.03 Public Announcements. No Party or any Affiliate or Representative of such Party shall issue or cause
the publication of any press release or public announcement or otherwise communicate with any news media in respect of
this Agreement or the transactions contemplated by this Agreement without the prior written consent of the other Party
(which consent shall not be unreasonably withheld or delayed), except as may be required by Law or stock exchange rules,
in which case the Party required to publish such press release or public announcement shall allow the other Party a
reasonable opportunity to comment on such press release or public announcement in advance of such publication; provided,
however, that Lorillard shall not be required to obtain the Acquiror’s or its Affiliates’ prior written consent in order to issue
or cause the publication of any press release or public announcement or otherwise communicate with any news media, if
such press release, public announcement or other communication refers to the Merger Agreement or the Merger without
including a reference to this Agreement or the transactions contemplated by this Agreement.
Section 7.04 Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being
enforced under any Law or as a matter of public policy, all other conditions and provisions of this Agreement shall
nevertheless remain in full force and effect so long as the economic or legal substance of the transactions contemplated by
this Agreement is not affected in any manner materially adverse to any Party. Upon such determination that any term or other
provision is invalid, illegal or incapable of being enforced, the Parties shall negotiate in good faith to modify this Agreement
so as to effect the original intent of the Parties as closely as possible in a mutually acceptable manner in order that the
transactions contemplated by this Agreement be consummated as originally contemplated to the greatest extent possible.
Section 7.05 Assignment. This Agreement shall not be assigned by operation of Law or otherwise without the
prior written consent of Lorillard and the Acquiror; provided that (a) both Lorillard and the Acquiror may assign any or all of
their respective rights and obligations under this Agreement to any of their respective Affiliates, and (b) following the
Lorillard Transfer Closing, the Acquiror may assign its rights under this Agreement to its sources of Debt Financing, Bond
Financing
8
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or other sources of financing available to it as collateral security; provided, further, however, that no such assignment shall
release Lorillard or the Acquiror from any liability or obligation under this Agreement. Any attempted assignment in
violation of this Section 7.04 shall be void. This Agreement shall be binding upon, shall inure to the benefit of, and shall be
enforceable by the Parties and their respective permitted successors and assigns.
Section 7.06 No Third Party Beneficiaries. This Agreement is for the sole benefit of the Parties and their permitted
successors and assigns and nothing in this Agreement, express or implied, is intended to or shall confer upon any other
Person, including any union or any employee or former employee of any Seller or the Business, or entity any legal or
equitable right, benefit or remedy of any nature whatsoever, including any rights of employment for any specified period,
under or by reason of this Agreement.
Section 7.06 Amendment. No provision of this Agreement may be amended, supplemented or modified except by
a written instrument making specific reference hereto signed by the Parties.
Section 7.07 Governing Law; Submission to Jurisdiction; Waivers.
(a) This Agreement (and any claims or disputes arising out of or related hereto or to the transactions contemplated
hereby or to the inducement of any Party to enter herein, whether for breach of contract, tortious conduct or otherwise and
whether predicated on common law, statute or otherwise) shall in all respects be governed by, and construed in accordance
with, the Laws of the State of Delaware, including all matters of construction, validity and performance, in each case without
reference to any conflict of Law rules that might lead to the application of the Laws of any other jurisdiction. The Parties
hereby declare that it is their intention that this Agreement shall be regarded as made under the laws of the State of Delaware
and that the laws of said State shall be applied interpreting its own provisions in all cases where legal interpretation shall be
required. Each Party agrees (i) that this Agreement involves at least $100,000.00, and (ii) that this Agreement has been
entered into by the Parties in express reliance upon 6 Del. C. § 2708.
(b) Each of the Parties agrees that any Dispute shall be resolved only in the Chancery Court of the State of
Delaware or, if such court shall not have jurisdiction, any federal court located in the State of Delaware or other Delaware
State Court. In that context, and without limiting the generality of the foregoing, each Party by this Agreement irrevocably
and unconditionally:
(i) submits for itself and its property in any Action relating to this Agreement, or for recognition and
enforcement of any judgment in respect thereof, to the exclusive jurisdiction of Chancery Court of the State of
Delaware or, if such court shall not have jurisdiction, any federal court located in the State of Delaware or other
Delaware State Court, and appellate courts having jurisdiction of appeals from any of the foregoing, and agrees
that all claims in respect of any such Action shall be heard and determined in such Delaware court or, to the extent
permitted by Law, in such federal court;
(ii) consents that any such Action may and shall be brought in such courts and waives any objection that it
may now or hereafter have to the venue or jurisdiction of any such Action in any such court or that such Action
was brought in an inconvenient court and agrees not to plead or claim the same;
9
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(iii) agrees (A) to the extent such Party is not otherwise subject to service of process in the State of Delaware,
to appoint and maintain an agent in the State of Delaware as such Party’s agent for acceptance of legal process, and
(B) that, to the fullest extent permitted by applicable law, service of process may also be made on such Party by
prepaid certified mail with a proof of mailing receipt validated by the United States Postal Service constituting the
evidence of valid service, and that service made pursuant to (A) or (B) above shall, to the fullest extent permitted
by applicable Law, have the same legal force and effect as if served upon such Party personally within the State of
Delaware; and
(iv) agrees that nothing in this Agreement shall affect the right to effect service of process in any other manner
permitted by the Laws of the State of Delaware.
Section 7.08 Specific Performance. The Parties hereby acknowledge and agree that the failure of any Party to
perform its agreements and covenants hereunder, including its failure to take all actions as are necessary on its part to
consummate the transactions contemplated hereby, will cause irreparable injury to the other Parties, for which money
damages, even if available, will not be an adequate remedy. Accordingly, each Party hereby consents to the issuance of
injunctive relief by any court of competent jurisdiction referenced in Section 7.07(b) to compel performance of such Party’s
obligations and to the granting by any court of the remedy of specific performance of its obligations hereunder, in addition to
any other rights or remedies available hereunder or at law or in equity. Each Party hereby waives any requirements for the
securing or posting of any bond with such remedy. Without limiting the foregoing, with respect to the failure of any Party to
cause the Lorillard Transfer Closing to occur when it is otherwise intended to occur pursuant to the terms of this Agreement,
each Party agrees, on its behalf and on behalf of its Affiliates, that the preferred, intended and mutually agreed sole and
exclusive remedy for such breach is specific performance by (and related injunctive relief against) the breaching Party of its
obligation to consummate the transactions contemplated hereby, and such parties further agree in such circumstances not to
assert that a remedy of specific performance is unenforceable, invalid, contrary to law or inequitable for any reason nor to
assert that money damages would provide an adequate remedy for such breach.
Section 7.9 Bulk Sales Laws. The Acquiror hereby waives compliance by Lorillard and the Lorillard Asset Owners
with the provisions of the “bulk sales”, “bulk transfer” or similar Laws of any state or any jurisdiction outside the United
States that may otherwise be applicable with respect to the sale of any of the Transferred Assets.
Section 7.10 Rules of Construction. Interpretation of this Agreement shall be governed by the following rules of
construction: (a) words in the singular shall be held to include the plural and vice versa, and words of one gender shall be
held to include the other gender as the context requires; (b) references to the terms Article and Section are references to the
Articles and Sections of this Agreement unless otherwise specified; (c) the terms “hereof”, “herein”, “hereby”, “hereto”, and
derivative or similar words refer to this entire Agreement; (d) references to “$” shall mean US dollars; (e) the word
“including” and words of similar import shall mean “including without limitation,” unless otherwise specified; (f) the word
“or” shall not be exclusive; (g) references to “written” or “in writing” include in electronic form; (h) provisions shall apply,
when appropriate, to successive events and
10
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transactions; (i) the headings contained in this Agreement are for reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement; (j) the Parties have each participated in the negotiation and drafting of this
Agreement and if an ambiguity or question of interpretation should arise, this Agreement shall be construed as if drafted
jointly by the Parties and no presumption or burden of proof shall arise favoring or burdening any Party by virtue of the
authorship of any of the provisions in this Agreement; (k) a reference to any Person includes such Person’s successors and
permitted assigns; (l) any reference to “days” means calendar days unless Business Days are expressly specified; and
(m) when calculating the period of time before which, within which or following which any act is to be done or step taken
pursuant to this Agreement, the date that is the reference date in calculating such period shall be excluded and, if the last day
of such period is not a Business Day, the period shall end on the next succeeding Business Day.
Section 7.11 Counterparts. This Agreement may be executed in one or more counterparts, and by the different
parties to each such agreement in separate counterparts, each of which when executed shall be deemed to be an original but
all of which taken together shall constitute one and the same agreement. Delivery of an executed counterpart of a signature
page by facsimile shall be as effective as delivery of a manually executed counterpart of this Agreement.
Section 7.12 Waiver of Jury Trial. EACH PARTY HEREBY WAIVES TO THE FULLEST EXTENT
PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY
LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS
AGREEMENT, OR ANY TRANSACTION CONTEMPLATED HEREBY. EACH PARTY (I) CERTIFIES THAT NO
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE
THE FOREGOING WAIVER AND (II) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE
BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS
AND CERTIFICATIONS IN THIS SECTION 7.12.
11
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed on the date first written above by
their respective duly authorized officers.
LIGNUM2, L.L.C.
By /s/ Rob Wilkey
Name: Rob Wilkey
Title:
LORILLARD, INC.
By /s/ Murray S. Kessler
Name: Murray S. Kessler
Title: President and Chief Executive Officer
[Signature page to Transfer Agreement]
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PRICEWATERHOUsECOOPER5

0
PricewaterhouseCoopers LLP
1201 Louisiana, Suite 2900
Houston TX 77002-5678
Telephone (713) 356 4000
Facsimile (713) 356 4717

December 2, 2002

PRIVATE & CONFIDENTIAL

Brown & Williamson Tobacco Corp.
200 Brown & Williamson Tower
401 South Fourth Avenue
Louisville, KY 4020

Lorillard Tobacco Company
714 Green Valley Road
Greensboro, NC 27408

Philip Morris, Incorporated
120 Park Avenue
New York, NY 1017-5592

R.J. Reynolds
401 North Main Street
Winston-Salem, NC 27102

State of Florida
The Capitol
Tallahassee, FL 32399

State of Minnesota
State Capitol, Suite 201
St. Paul, MN 55155

State of Mississippi
Dept. of Justice
P.O. Box 220
Jackson, MS 9205-0220

State of Texas
Capitol Station
P.O. Box 12548
Austin, TX 78711-2548

Engagement Letter For The Services To Be Performed By PricewaterhouseCoopers
In Connection With Certain Settlement Agreements Described Below
Dear Sirs/Madam:
1.

Introduction
This letter (the "Engagement Letter") confirms that we, PricewaterhouseCoopers LLP
("PwC"), have been retained by Philip Morris Incorporated, R.J. Reynolds Tobacco
Company, Brown & Williamson Tobacco Corporation and Lorillard Tobacco Company
(each, a "Settling Defendant," and collectively, the "Settling Defendants") and those of
the States of Florida, Minnesota, Mississippi and Texas who countersign this letter (each,
a "State," and collectively, the "States") to perform certain services described below in
connection with the settlement agreements (the "State Settlement Agreements") between
each of the States and the Settling Defendants. This Engagement Letter and the attached
Terms and Conditions comprise the entire contract (the "Contract"). Our engagement
does not include an audit in accordance with generally accepted auditing standards. All
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capitalized terms used in this engagement letter, unless otherwise defined herein, shall be
defined as in the State Settlement Agreements (including all the amendments thereto).
This Engagement Letter shall be effective as of December 2, 2002.
Notice under Florida Statutes Sec. 287.134 is incorporated herein by reference.
2.

Scope of our Services
Pursuant to this Engagement Letter, PwC shall perform the following services (the
"Services"):
(a)

By December 15 of each year, request and collect from each Settling Defendant
shipment volume data for the first three quarters of that year.

(b)

By December 15 of each year, obtain the information necessary to calculate the
percentage change in the CPI during the first 11 months of that year.

(c)

By December 20 of each year, calculate the estimated amounts of the
Supplemental Initial Payment (in December of 2002 only) and Annual Payment
due from each Settling Defendant to each State with respect to such year. The
estimated payment amounts shall be calculated by using the estimated full-year
volumes and the estimated full-year percentage change in the CPI. The full-year
volumes and the full-year percentage change in the CPI shall be estimated by
assuming that each Settling Defendant's fourth-quarter volume is equal to the
average of its volume for the first three quarters (as collected pursuant to
paragraph 2(a) above), and that the percentage change in the CPI for December is
equal to the average percentage change in the CPI during the first 11 months (as
obtained pursuant to paragraph 2(b) above). Any outstanding credit due to a
Settling Defendant because of an earlier overpayment shall be applied against the
estimated payment amount.

(d)

On December 20 of each year, deliver to each Settling Defendant and each State a
copy of the calculations (described in paragraph 2(c) above), substantially in the
form of Exhibit A hereto, showing the amounts of estimated payments due on the
payment due dates.

(e)

By January 15 of each year, request and collect from each Settling Defendant
shipment volume data for the entire preceding calendar year. Seek and obtain
written confirmation of such shipment volume data from Management Science
Associates, Inc., and notify each State and each Settling Defendant if there exists
a discrepancy between the volume data collected from the Settling Defendants
and the confirmation obtained from Management Science Associates, Inc.

(f)

By January 15 of each year, obtain the information necessary to calculate the
percentage change in the CPI during the entire preceding calendar year.

-2-

(g)

By January 20 of each year, calculate the final amounts of the Supplemental
Initial Payment (in January of 2003 only) and Annual Payment due from each
Settling Defendant to each State with respect to the preceding calendar year. The
final calculation shall be based on the actual shipment volume and CPI data for
the entire preceding calendar year. Any underpayments or overpayments made as
a result of the estimates calculated pursuant to paragraph 2(c) above shall accrue
interest at the prime rate. Any underpayment will be due on or before January 30
of such year. Any overpayment shall be applied as a credit against the next
payment due from the Settling Defendant that made such overpayment.

(h)

On January 20 of each year, deliver to each Settling Defendant and each State a
copy of the final calculations (described in paragraph 2(g) above) substantially in
the form of Exhibit A hereto.

(i)

By March 19 of each year, request and collect from each Settling Defendant the
data (set forth in the first table of Exhibit B hereto) necessary to calculate the
payment amounts due (if any) from each Settling Defendant to each State
pursuant to section B(ii) of Appendix A to the State Settlement Agreements with
respect to the preceding calendar year.

(j)

By March 19 of each year, request and collect from each Settling Defendant its
respective combined Puerto Rico and Roll Your Own volume and profit data (in
the form shown in Exhibit C hereto).

(k)

By March 24 of each year, calculate the payment amounts due (if any) from each
Settling Defendant to each State pursuant to section B(ii) of Appendix A to the
State Settlement Agreements with respect to the preceding calendar year.

(1)

On March 24 of each year, deliver to each Settling Defendant and each State a
copy of the calculations, substantially in the form of Exhibit B hereto, showing
the payment amounts due (if any) pursuant to section B(ii) of Appendix A to the
State Settlement Agreements, together with any outstanding credit to be applied
against such payment.

(m)

On March 24 of each year, deliver to each Settling Defendant and each State a
chart, substantially in the form of Exhibit C hereto, showing combined Puerto
Rico and Roll Your Own volume and profit aggregated for all of the Settling
Defendants.

(n)

Establish and maintain an electronic communications facility ("the extranet") to
facilitate secure, timely communications between the parties to this Engagement
Letter and PwC.

PwC will not audit the information provided to it and the procedures PwC will be
performing will not constitute an examination in accordance with generally accepted
auditing standards or attestation standards.

-3-

PwC undertakes to use reasonable skill, care and attention in carrying out the Services
and ensuring that the Services are performed within the time periods set forth above.
Any action that, under the terms of this Engagement Letter, is to be performed on a date
that is not a business day shall be performed on the last business day preceding such date.
3.

Fees
All services performed by PwC pursuant to this Engagement Letter shall be billed on a
time and material basis using PwC's regular discounted hourly rates, provided however
that the total amount billed by PwC for the Services actually performed during calendar
year 2003 shall not exceed $50,000.00, and the total amount billed by PwC for the
Services actually performed in any subsequent calendar year shall not exceed $25,000.00
(as such amount is increased beginning with year 2004 at the same rate as the rate of
increase in PwC's regular discounted hourly rates over the prior year's rates on a blended
basis). The total annual amounts set forth in the preceding sentence shall not apply to
any services PwC is requested to perform in addition to the Services described in
paragraph 2 of this Engagement Letter.
All PwC's fees and costs shall be paid by the Settling Defendants in proportion to their
respective shipment volumes during the entire preceding calendar year.
PwC shall submit monthly fee invoices to each Settling Defendant. The invoices shall set
forth the total fee amount, as well as the portion of such amount owed by each Settling
Defendant.

4.

Terms and Conditions
The attached Terms and Conditions set out our duties with respect to the Services.
This Engagement Letter and the Terms and Conditions attached hereto comprise the
entire Contract for the provision of the Services to the exclusion of any other express or
implied terms, whether expressed orally or in writing, except as modified pursuant to
section 2.3 of the attached Terms and Conditions.

5.

Governing Law
This Contract shall be governed by and interpreted in accordance with the laws of the
State of New York without regard to the conflict of laws principles of that state.

6.

Resolution of Differences Regarding PwC Services or Fees
In the unlikely event that differences concerning PwC's fees or scope of Services should
arise (other than disputes with respect to the amounts due from any Settling Defendant to
any State pursuant to the State Settlement Agreements, resolution of which will not
involve PwC and is not addressed herein), to save time and expense for all parties, the
parties to this Engagement Letter agree that, within fifteen days of any such dispute being
raised, PwC and the representative of the other party or parties involved in the dispute
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shall hold an initial conference to mutually resolve the dispute. In the event a resolution
is not reached within thirty days after the initial conference (the "informal resolution
period"), the dispute will be resolved by binding arbitration before a single arbitrator.
The arbitrator shall be selected by mutual agreement of the parties involved in the
dispute. In the event the parties involved in the dispute cannot agree on an arbitrator
within twenty days after expiration of the informal resolution period, an arbitrator shall
be selected by the New York office of the American Arbitration Association ("AAA").
The arbitration shall be conducted in accordance with the rules of the AAA.
The arbitrator's cost and fee shall be paid by the parties to the dispute on a pro rata basis.
7.

Conflicts
PwC is not aware of any conflicts of interest which would preclude the firm from
performing the above work, though, as discussed, PwC has extensive business dealings
with the States and the Settling Defendants. Should any potential conflict come to our
attention, PwC will advise the other parties to this Engagement Letter and PwC requests
that the other parties to this Engagement Letter notify PwC if such parties become aware
of any matter which may result in a conflict.

8.

Acknowledgement and Acceptance
Please acknowledge your acceptance of the terms of this engagement under the Contract
by signing the confirmation below and returning a copy of this letter and a copy of the
attached terms and conditions to PwC at the above address.

If you have any questions regarding this Engagement Letter or the attached Terms and
Conditions, please do not hesitate to contact Ted Martens or Patty Tilton.
Sincerely,
PricewaterhouseCoopers LLP

By:

VieckiL,„

Date: 12-13 /D
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Confirmation of Terms of Engagement
Having read both the Engagement Letter from PwC dated December 2, 2002 and the
Terms and Conditions attached thereto, we agree to engage PwC upon the terms of the
same.
Accepted:
Philip Morris Incorporated

R.J. Reynolds Tobacco Company

(7/
By: ."",

By:

Name/Title

Name/Title

Brown & Williamson Tobacco Corporation

Lorillard Tobacco Company

INULt;

By:

B

(

Name/Title

Name/Title

State of Florida

State of Minnesota

By:

By:

Name/Title

Name/Title

State of Mississippi

State of Texas

By:

By:

Name/Title

Name/Title
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ATTACHMENT TO ENGAGEMENT LETTER DATED DECEMBER 2, 2002
TERMS AND CONDITIONS
The following are the terms and conditions (the "Terms and Conditions") on which
PricewaterhouseCoopers ("PwC") will provide the Services set forth within the attached Letter
of Engagement. The Letter of Engagement and the Terms and Conditions are together referred
to as the "Contract." The Contract forms the entire agreement among PwC and the parties to the
Engagement Letter relating to the Services. It replaces and supersedes any previous proposals,
correspondence, understandings or other communications whether written or oral. The headings
and titles in the Contract are included to make it easier to read but do not form part of the
Contract.
1.

Information and Assistance

1.1

Provision of information and assistance — PwC's performance of the Services is
dependent upon the parties to the Engagement Letter providing PwC with such
information and assistance as we may reasonably require from time to time.

1.2

Punctual and accurate information — the parties to the Engagement Letter shall use
reasonable skill, care and attention to ensure that all information we may reasonably
require is provided on a timely basis and is accurate and complete. The parties to the
Engagement Letter shall also notify us if they subsequently learn that the information
provided is incorrect or inaccurate or otherwise should not be relied upon.

1.3

Responsibility for information provided — any reports issued or conclusions reached by
PwC may be based upon information provided by and on behalf of the parties to the
Engagement Letter. The Services do not include an audit of the Settling Defendants'
existing business records in accordance with generally accepted auditing standards.
Accordingly, PwC assumes no responsibility and makes no representations with respect
to the accuracy or completeness of any information provided by, and on behalf of, the
parties to the Engagement Letter.

2.

Fees and Additional Services

2.1

Fee basis — PwC's fees will be charged on the basis set out in the Engagement Letter.

2.2

Issue of the fee invoices — PwC's fee invoices will be issued to each Settling Defendant
who will be responsible for paying the fees in the proportions set forth in the Engagement
Letter. Each Settling Defendant acknowledges and accepts that in the event it fails to pay
its portion of our fees within 30 days of the invoice date, it will be responsible for
payment of its portion of the fees and for any costs, including reasonable legal costs,
incurred by us in collecting that portion of the fees.

2.3

Changes to Services — the parties to the Engagement Letter may request changes to the
Services. Any such change must be agreed to by PwC. Any variation to the Contract,
including any variation to fees, Services or time for performance of the Services, shall be
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set forth in writing and form part of the Contract to which these Terms and Conditions
shall apply.
2.4

Payment of fees — payment of retainers, fees and expenses shall be timely. Further, if a
Settling Defendant disagrees with or questions any amount due under an invoice
submitted by us, it shall communicate such disagreement to us, in writing, within 45 days
of the date of discovering the basis for the its objection. Any claim not made within that
period shall be deemed to have been waived.

3.

Confidentiality
PwC and the other parties to the Engagement Letter will not disclose to any third party,
without the prior written consent of the affected parties, any confidential information
which is received from a party to the Engagement Letter for the purposes of providing or
receiving Services which, if disclosed in tangible form, is marked confidential, or, if
disclosed otherwise, is confirmed in writing as being confidential, or, if disclosed in
tangible form or otherwise, is of the type that a reasonable person would consider
confidential. PwC and the other parties to the Engagement Letter agree that any such
confidential information received from another party to the Engagement Letter shall only
be used for the purposes of providing or receiving Services under this Contract. These
restrictions will not apply to any information which:

3.1

is or becomes generally available to the public other than as a result of a breach of an
obligation under this section 3;

3.2

is acquired from a third party who owes no obligation of confidence with respect to the
information;

3.3

is or has been independently developed by the recipient;

3.4

is required to be disclosed in or through legal or regulatory proceedings; the party
required to make the disclosure shall immediately notify the party whose confidential
information is requested of the existence and terms of the request, and if disclosure of
such confidential information is required, shall cooperate in all reasonable efforts of the
party whose confidential information is requested to obtain an order or other reliable
assurance that confidential treatment will be accorded to such information.

4.

Termination
PwC may resign at any time following the third anniversary of this Contract by giving
not less than ten business days' prior written notice thereof to the parties to the
Engagement Letter. PwC may be terminated at any time by not less than ten business
days' prior written notice to it from all of the Settling Defendants.
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5.

Liability Limitation

5.1

Limitation of our liability — PwC shall incur no liability hereunder or in connection
herewith for anything whatsoever other than any liability resulting from its own gross
negligence or willful misconduct. PwC shall not be bound in any way by any agreement
or contract between the Settling Defendants and any of the States (whether or not PwC
has knowledge thereof) other than this Contract, and the only duties and responsibilities
of PwC shall be those specifically set forth in this Contract and necessarily implied
therein.

5.2

Liability limitation and the provision of information — PwC may rely and shall be
protected in acting or refraining from acting upon any written notice or instruction
furnished to it hereunder appearing on its face to have been sent by a person entitled
hereunder to deliver such notice and reasonably believed by PwC to be genuine and to
have been signed or presented by the proper party or parties. PwC shall be under no duty
to inquire into or investigate the validity, accuracy or content of any such document. In
performing its Services, PwC may execute any of its powers and perform its duties
hereunder directly or through agents or attorneys and may consult with counsel and other
professional persons to be selected and retained by it, subject to the same confidentiality
obligations as those included in this Contract.

5.3

In the event that PwC shall receive instructions, claims or demands from any party to the
Engagement Letter which, in its reasonable opinion, conflict with any of the provisions of
this Contract, it shall be entitled to refrain from taking any action. In any instance
described in this paragraph, PwC may retain the services of outside counsel and shall be
reimbursed for all related reasonable expenses including, but not limited to, legal fees and
expenses, and internal management time and administrative costs associated with
securing and retaining outside counsel.

6.

Indemnity Against Third Party Liability
Except for any willful misconduct or gross negligence by PwC, the Settling Defendants
agree to indemnify PwC to the fullest extent permitted by law against all liabilities or
losses (and related reasonable expenses, including but not limited to legal fees and
expenses and internal management time and administrative costs) resulting from claims
or demands brought against PwC by any party or person whatsoever, other than the
parties to the Engagement Letter, in connection with or arising out of the Services.

7.

Warranties
The parties to this Contract accept and acknowledge that PwC has not made any
warranties or guarantees of any nature with respect to economic, financial or other results
which the other parties to this Contract may experience as a result of the provision of the
Services.
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8.

Governing Law and Legal Process

8.1

Applicable law — this Contract shall be governed by and interpreted in accordance with
the laws of the country or state set forth in the Letter of Engagement.

8.2

Legal Process - In the event PwC receives a subpoena or is otherwise required to testify
or provide information (through deposition, court testimony, affidavit or the like) in any
case, proceeding, or other claim to which it is not a party and which relates to the
Services provided under this Contract, PwC shall take all necessary steps to recover its
reasonable costs in responding to the demand for information from the party making the
demand. The parties to the Engagement Letter agree to pay PwC's reasonable related
costs to the extent such costs are not recovered from the party making the demand for
information.

9.

Resolution of Disputes
The resolution of disputes concerning PwC's services or fees shall be governed by
paragraph 6 of the Engagement Letter.

10.

Working for Other Clients
Except as provided in paragraph 7 of the Engagement Letter, PwC will not be prevented
or restricted by anything in the Contract from providing services to other clients. We will
take steps to ensure that confidential information communicated to us during the course
of our engagement hereunder will be maintained confidentially and separate from
partners and staff assigned to engagements in which there is a competing interest of
another client.

11.

Extranet End User Agreement
The parties to the Engagement Letter understand and agree that they are responsible for
providing their users with copies of the Extranet End User Agreement (attached hereto as
Exhibit D). End user participation in the extranet is contingent on adherence to the End
User Agreement. End User adherence to their obligations is entirely the responsibility of
the parties to the Engagement Letter. However, PwC reserves the right to audit any
party's compliance with the End User Agreement at any time.
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STRICTLY CONFIDENTIAL
NOT TO BE PUBLICLY DISCLOSED

Exhibit A
Non-MSA State Settlements

Final Year 2000 Volume Figures

Settling Defendant

01

02

03

04

2000 shipments

1997 shipments

ratio 00 to 97

00 relative share

12,185,351,000

12,757,563,000

12,374,843,000

11,840,830,000

49,158,587,000

77,342.755,000

0.6355939

0. 1235582

Lorillard Tobacco

9,620,198,000

10,803,409,000

10,334,631,000

9,643,509,000

40,401,747,000

41,830,929,000

0.9658343

0.1015482

Philip Morris USA

52,800,883,200

53,659,853,300

54,058,426,760

51,373,881,000

211,893,044,260

235,151,661,000

0.9010910

0.5325848

R. J. Reynolds

23,007,298,400

24,614,205,000

24,657,136,300

24,125,810,000

96.404,449,700

116,922,602,000

0.8242334

0.2423088

TOTAL

97,613,730,600

101,835,030,300

101,425,037,060

96,984,030,000

397,857,827,960

471,247,947,000

0.8442643

1 0000000

volume ratio:

0.8442643

Brown & Williamson

STRICTLY CONFIDENTIAL
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Settlement Payments -- State of Florida
Year 2000 Annual Payment
Jan. 2001 Initial Payment

Dec. 2000
Annual Payment
base amount
inflation adjustment
1999 CPI
2000 CPI
compounded rate

1.03000
1.03400
1.06502

inflated base amount

Jan. 2001
Initial Payment

5,000,000,000

464,590,000

1.06502

1.06502

5,325,100,000

494,797,642

0.98

0.98

5,218,598,000

484,901,689

0.1557357

0.1557357

812,721,903

75,516,494

volume reduction
calculation
youth multiplier
revised base amount
volume adjustment
volume ratio
volume multiplier

(0.8442643)
1
0.1557357

adj. volume reduction
adjusted payment amount

Florida % of adjusted base
Florida amount

4,512,378,097

419,281,148

0.05500
248,180,795

n/a
419,281,148

Total Pmt.

Settling Defendant
Brown & Williamson

30,664,766

51,805,613

82,470,379

Lorillard Tobacco

25,202,313

42,577,247

67,779,560

Philip Morris USA

132,177,327

223,302,780

355,480,107

60,136,389

101,595,508

161,731,897

248,180,795

419,281,148

667,461,943

R. J. Reynolds
TOTAL
Payment Instructions:
Bank: Bank of America, NA, Tampa, FL
ABA Routing II: 063100277
Account #: 1 000004444
Account: State Treasurer's Account

Please provide notice of transfer to Mr. Bruce Berger, State Comptroller's Office, phone: 850-410-9572, fax: 850-410-9577

EXHIBIT B
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PREVIOUSLY SETTLED STATES:
SAMPLE CALCULATION OF YEAR 2000 PROFIT ADJUSTMENT
Operating Profit
Philip Morris
1997
2000
Operating Profit
before Restructuring Charges,
Restructuring Related Charges
and Discontinued Operations

$ 3,160.9

$ 5,261.2

RJR
1997

$ 1,151.0

$ 1,299.4

Restructuring Charges,
Restructuring Related Charges
and Discontinued Operations
Operating Profit

1997

$

$

$ 5,261.2

$ 1,151.0

514.2

$

552.1

2000

$ 1,117.2

$

5,146.5

$

$ 1,301.9

$

282.5

$

266.9

Restructuring Charges
2000
Base Annual Restructuring Cap

$ 200.0

Inflation Percentage
Annual Restructuring Cap

200.0

Aggregate Restructuring Charges,
Restructuring Related Charges
and Discontinued Operations

244.8

Excess Restructuring Charges

-1-

$

44.8

8,192.0

244.8

247.3

(2.5)
$ 3,160.9

1997

2000

282.5

Settling Defendants' Aggregate
2000
1997

Lorillard

B&W
2000

$

552.1

$ 1,117.2

$

5,146.5

$

7,947.2

STRICTLY CONFIDENTIAL
NOT TO BE PUBLICLY DISCLOSED

Net Operating Profit Adjustment Calculation

1997
(Base Year)
Aggregate Operating Profit

$

2000
7,947,200,000.00

S

5,146,500,000.00

44,800,000.00

Excess Restructuring Charges
Restructuring Charges Roll-Over
Aggregate Operating Profit adjusted
for Restructuring Charges

$

$

7,992,000,000.00

$

3,154,602,240.00

2,031,426,480.00

Tax (at 39.47200%)*
Aggregate Net Operating Profit

5,146,500,000.00

$

3,115,073,520.00

4,837,397,760.00

2000
$ 3,115,073,520.00

Base Net Operating Profit

1.09697

Inflation Percentage
Base Net Operating Profit
Adjusted for Inflation

$ 3,417,142,199.23
4,837,397,760.00

Actual Net Operating Profit
Inc./(Dec.) in Net Operating Profit

$ 1,420,255,560.77

25% of the Increase in NOP

$

The maximum marginal federal corporate income tax rate (35%) plus 4.47200%.
-2-

355,063,890.19

STRICTLY CONFIDENTIAL
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Aggregate Profit Adjustment Due to Individual States

Aggregate Profit
Adjustment to Annual
Payment

Total Aggregate Profit
Adjustment due to the
State

Aggregate Profit
Adjustment to Initial
Payment

State

Appendix A Profit
Adjustment Percentage (of
25% of the Increase in NOP)

Florida

5.50%

$

19,528,513.96

$

19,528,513.96

$

39,057,027.92

Mississippi

1.70%

$

6,036,086.13

$

6,036,086.13

$

12,072,172.26

Minnesota

2.55%

$

9,054,129.20

$

9,054,129.20

$

18,108,258.40

Texas

7.25%

$

25,742,132.04

$

25,742,132.04

$

51,484,264.08

Total

17.0%

$

60,360,861.33

$

60,360,861.33

$

120,721,722.66

-3-
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Allocation of Profit Adjustment Among the Settling Defendants

Allocation Percentage Calculation

Settling
Defendant
Philip Morris

1996 Base
Operating Profit
Adjusted for
Inflation
(12.99000%)

1996 Base Operating Profit
before Restructuring
Charges, Restructuring
Related Charges and
Discontinued Operations
$

4,092.7

$

4,624.3

2000 Actual Operating
Profit before Restructuring
Charges, Restructuring
Related Charges and
Discontinued Operations
$

5,261.2

1,450.0

1,638.4

1,299.4

B&W

793.9

897.0

514.2

Lorillard

698.1

788.8

1,117.2

RJR

Per Company
Increase in Actual
Operating Profit
over Adjusted Base
Operating Profit
$

$

Total

Percentage of Total PerCompany Increase
(Allocation Percentage)

636.9

65.97949%

328.4

34.02051%

965.3

100.00000%

Profit Adjustment Amounts Due from each Settling Defendant
Settling
Defendant
Philip Morris

Allocation
Percentage
65.97949%

$

25,769,627.83

$

7,965,157.69

$

11,947,736.54

Total

Texas

Minnesota

Mississippi

Florida

$

33,969,054.87

$

79,651,576.93

RJR
B&W
Lorillard
Total

....,

34.02051%

$

13,287,400.09

$

4,107,014.57

$

6,160,521.86

$

17,515,209.21

$

41,070,145.73

100.00000%

$

39,057,027.92

$

12,072,172.26

$

18,108,258.40

$

51,484,264.08

$

120,721,722.66
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EXHIBIT C

SAMPLE PUERTO RICO AND ROLL YOUR OWN DATA CHART

Combined Puerto Rico and Roll Your Own data aggregated for all of the Settling Defendants:

2000 Volume:

cigarettes. *

2000 Profit: $

* Calculated by converting pounds of RYO tobacco into the number of cigarettes using a conversion factor of 0.09 ounces per cigarette.

EXHIBIT D
State Settlement Extranet End User Agreement
To ensure confidentiality of information exchanged via the State Settlement Extranet ("SSE"),
users must exercise sound security practices. Without adherence to these policies and practices,
the technology developed for the SSE may not keep information related to the State Settlement
Agreements private. For this reason, we require that you follow the policies outlined in this
document.
As an authorized End User of the SSE, you agree to:
1.

Use the system for authorized and legal purposes only.

2.

Take all reasonable precautions to safeguard the electronic certificate,
as well as the browser on which the certificate is installed. This
includes maintaining the physical security of the computer on which
your certificate is installed.

3.

Take possession and assume responsibility for the Pickup ID that is
used to install your certificate in your web browser. The security of
this certificate is one of the keys to the confidentiality of your account.

4.

Select a strong' password that uses at least six characters with a
combination of letters, numbers and special characters, and take
reasonable steps to safeguard that password.

5.

Take precautions to prevent unauthorized use by any other
individual(s) of the certificate assigned to you. Such precautions
include, but are not limited to, logging off of the SSE when you leave
your computer workstation unattended. Your certificate is for your
exclusive use only, and is not transferable.

6.

Notify PricewaterhouseCoopers immediately in the event of any actual
or suspected loss, disclosure, or other compromise of the system.

For the purpose of the SSE End User Agreement, a "strong" password is defined as one which does not consist of
the End User's personal information (e.g. names, social security numbers, phone numbers, dates of birth, addresses,
anniversaries, including those of spouses, significant others, children, etc.) or words that can be found in common
electronic dictionaries.

Confirmation of Terms of Engagement
Having read both the Engagement Letter from PwC dated December 2, 2002 and the
Terms and Conditions attached thereto, we agree to engage PwC upon the terms of the
same.
Accepted:
R.J. Reynolds Tobacco Company

Philip Morris Incorporated
-

VP
Name/Title

Lorillard Tobacco Company

Brown & Williamson Tobacco Corporation

By:

\

K

-)e"

5e--Nto r-

VEPtiTr. 6E-Aie-/M-L.
Name/Title

B

`-a-/2Ar

Ceou)-‘e

Vs'ce.

Name/Title

l& *.egl
Name/Title

State of Florida

State of Minnesota

By:

By:

Name/Title

Name/Title

State of Mississippi

State of Texas

By:

By:

Name/Title

Name/Title
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December 5, 2002

Carlos Muniz
Deputy General Counsel
Office of Governor Jeb Bush
The Capitol
Suite 209
Tallahassee, Florida 32399
Re:

PricewaterhouseCoopers Engagement Letter

Dear Mr. Muniz:
Enclosed herewith for signature by an authorized representative of the State of
Florida is the engagement letter pursuant to which PricewaterhouseCoopers LLP ("PwC") will
perform certain services described therein in connection with the settlement agreement
("Settlement Agreement") between the State of Florida and Philip Morris Incorporated, R.J.
Reynolds Tobacco Company, Brown & Williamson Tobacco Corporation and Lorillard Tobacco
Company (collectively, the "Settling Defendants"). The Settling Defendants intend to continue
engaging PwC or another firm of public accountants to perform substantially the same services
as those described in the enclosed engagement letter for as long as there are payments due to the
State of Florida from the Settling Defendants pursuant to the Settlement Agreement.

Sincerely,

Philip Morris Incorporated

R.J. Reynolds Tobacco Company

Brown & Williams • Tobacco Corporation

orillard Tobacco Company

