IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT

LIONEL TATE,
Appel | ant,

VS. Case No. 4D01-1306

STATE OF FLORIDA,

Appel | ee.
/

MOTION FOR REHEARING, REHEARING EN BANC, CLARIFICATION AND/OR
CERTIFICATION OF A QUESTION OF GREAT PUBLIC IMPORTANCE

COVES NOW Appellee, the State of Florida, by and through
undersi gned counsel, pursuant to Florida Rules of Appellate
Procedure 9.330 and 9.331, and hereby noves this Court for a
rehearing, rehearing en banc, clarification, and/or certification
of a question of great public inportance and in support thereof
st at es:

1. On Decenber 10, 2003, this Court reversed Tate's first-
degree nmurder conviction and mandatory life sentence and remanded
the case for a newtrial, holding that Tate’'s due process rights

were violated by the trial court’s failure to sua sponte order a

pre-trial conpetency evaluation and by its denial of defense
counsel’s post-trial request to have Tate' s conpetency eval uated.

2. The State would urge that this Court’s opinion is
incorrect for the follow ng reasons: (1) it inproperly relies upon
facts not known to the trial court pre-trial in holding that the

trial court had a sua sponte obligation to order a conpetency
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evaluation; (2) it mstakenly applies the conpetency for trial
standard to Tate's requests for a conpetency at sentencing
determination; (3) it fails to apply the appropriate abuse of
discretion standard and fails to give deference to the trial
court’s factual findings; and (4) it wongly adopts a per se
conpet ency procedure regarding children tried as adults. Each of
t hese circunstances requires further review independently of one
anot her .

3. Based on the aforenoted, this Court has overl ooked or
m sappr ehended four points of law and fact in its opinion:

A. No Sua Sponte Pre-trial Competency Evaluation Was
Warranted

It is well-established that a trial court is not required to
order a conpetency eval uation unless it has reasonable grounds to
believe that the defendant may be inconpetent to proceed.
Fla. R CrimP. 3.210(b). In evaluating whether the trial court

shoul d have sua sponte ordered a pre-trial conpetency eval uati on,

this Court is limted to the facts known to the trial court pre-

trial. See Fuse v. State, 642 So.2d 1142, 1143 (Fla. 4'" DCA

1994) (noting “the question presented...is whether there was
sufficient evidence before the trial court in 1987 to raise the

i ssue of conpetency to stand trial”); Janes v. Singletary, 957 F. 2d

1562, 1572 (11'" Cir. 1992)(holding that on appeal from a trial

court’s failure to sua sponte hold a conpetency hearing, an




appel l ate court may consider only the information before the trial
court before and during trial).

This Court’s opinion inproperly merges the facts devel oped
post-verdict wWith the facts known pre-trial and relies upon the
“merged” facts to support its holding that reversible error

occurred here when the trial court failed to sua sponte order a

pre-trial conpet ency eval uati on. However, none of the facts brought
out post-verdict, including the bare “assertions” made by Tate’s
appel l ate counsel, Tate, slip op. 2-4., can be considered in
determ ni ng whet her the trial court should have sua sponte ordered
a pre-trial conpetency evaluation. Pre-trial, the nost the trial
court knew was:

-Tate had a defense team fromthe very begi nning of the case,
conpri sed of an experienced defense counsel (JimLewis), an
experienced consulting psychologist (Dr. John Spencer), a
psychology resident (Dr. Butts), a psychiatrist (Dr. Kl ass)
and a neuro-psychologist (Dr. Mttenberg) (Vol. 24, T 78-79).

-Despite spending hundreds of hours with Tate, not one of
these professionals raised the specter of Tate's conpetency
during the 1 Y2years of pre-trial proceedings. (Vol. 24, T 79-
80) .

-Tate was also in contact, pre-trial, with a court-appointed
psychol ogi st, a State psychol ogi st, and pre-trial supervisors
for his electronic nmonitoring (R 753). No conpetency issue
surf aced.

-Judge Lazarus observed Tate over the course of one year
during nunerous pre-trial hearings. Not hi ng about Tate's
behavi or triggered questions about Tate's conpetency during
t hose heari ngs.

-On January 8, 2001, the trial court communicated directly
with Tate, regarding Tate's rejection of the State’'s plea



offer (Vol. 24, T 80-82, 1/5/01 T 4-6). Tate “expressed” his

desire to proceed to trial. No issue of conpetency was

rai sed.

These facts raised no red flags and do not establish
reasonabl e grounds to question Tate s conpetency. The Court’s
opinion refers to Tate's “extrenely young age” and “lack of
previ ous exposure to the judicial system” Tate slip op. 2, as
reasons nmandati ng a conpetency evaluation. Wile Tate was 12 % at
the tinme of the crinme, he was almost 14 by the tinme of trial
Further, by the time of trial Tate had been exposed to the judicial
system for 1 % years, having attended nunerous pre-tria
proceedi ngs, including extensive hearings on the “westling” and
“immaturity” issues (R-753).

Simlarly, “the conplexity of the | egal proceedings” and “the
fact that [Tate] was denied [the] protection afforded children
fourteen and ol der under section 985.226(2), Fla. Stat., which
provi des for a wai ver hearing to detern ne whet her the child should
be tried as an adult,” Tate, slip op. 4, are, by thenselves,
i nadequate grounds to justify an eval uation. Contrary to this
Court’ s conclusion, the standard for conpetency does not change or
becone hi gher as the potential sentence becones | onger. Moreover,
section 985.226(2), Fla. Stat., does not require that a conpetency

eval uati on be provi ded before a juvenile is transferred to be tried



as an adult.' Rather, the focus of the statute is upon the crine
charged and the defendant’s crimnal history. The cl osest the
statute comes to considering the juvenile' s attributes are the
factors of his “sophistication and maturity” and “prior conmtnents
to institutions.” Yet, neither equates to a conpetency factor
under Dusky--neither determ nes “whet her a def endant has suffici ent
present ability to consult with his | awer with a reasonabl e degree
of rational understandi ng, and whet her he has a rational, as well
as factual, understandi ng of the proceedi ngs against him”
Finally, the opinion discounts the trial court’s assessnent
that Tate had the ability to understand the plea offer and proceed
totrial, inplicitly suggesting it was i nconpetent to reject a plea
of three years when faced with a mandatory life sentence upon
conviction. Tate, slip op. at 3. However, that is not the standard
for determ ning conpetency. Clearly, defendants are permtted to
take risky ganbl es or make i ncorrect decisions as to trial defenses
or ganbles as to |l ength of sentence that m ght be inposed, w thout

bei ng suspected of inconpetency. The facts known by the trial

" Al that is contenpl ated, as paraphrased below, is that the
trial court consider: (1) seriousness of the offense and need to
protect the conmunity; (2) was the offense cormitted i n aggressive,
violent, preneditated, or wllful rmanner; (3) was the offense
agai nst a person or property (nore weight given violent offense
agai nst person); (4) strength of probable cause; (5) judicial
econony to dispose of all crimnal charges in one court; (6)
sophi stication and maturity of the child; (7) juvenile’ s crimnal
hi story; (8) prospects of protecting the comunity and
rehabilitating the child.



judge, pre-trial, sinply do not establish reasonable grounds to
believe that Tate m ght be inconpetent. Consequently, the tria
judge did not have reasonabl e grounds pre-trial to believe that
Tate m ght be i nconpetent and was not required to sua sponte order
a conpet ency eval uati on.

Additionally, nothing conpelling was presented at trial
warranting a conpetency eval uation for trial purposes at that tine.
The rel evant facts devel oped during trial were:

-No insanity plea or insanity defense was presented.

-No evidence of nental disease or defect was presented at
trial.

-Tate presented an “immturity” defense (“nmental age” of 9-
10), arguing a lack of the ability to formthe specific intent
necessary to conmt preneditated nurder, through the expert
testi nony of neuro-psychol ogist, Dr. Mttenberg.

-The State strongly rebutted Dr. Mttenberg' s testinony with
expert testinony from neuro-psychol ogist, Dr. Sherri Bourg-
Carter, who disagreed with Mttenberg' s findings.

-The trial court communicated directly with Tate for a second

time at trial, inquiring whether he would be testifying (R

754). No conpetency concern was raised, nor was one raised

when Tate was remanded to the Sheriff’'s custody after the

verdi ct was announced (R-754).

-The trial court observed Tate' s behavior during the two-week

trial and specifically noted that Tate's “di sinterest” was not

related to any “lack of ability” to understand (R-754).

The opinion nmakes reference to Tate’'s “immaturity,”
“devel opnent al del ays” and supposedly low 1 Q as factors warranti ng
a conpetency evaluation. Tate, slip op. 4-5. However, the State

presented expert testinony, through Dr. Sherri Bourg-Carter,



rebutting Tate's “inmmaturity” defense and his expert’s (Dr.
Mttenberg’'s) testinony (T 1800-26).2 Significantly, the jury and
the trial court, heard from Tate’'s expert doctors, saw their
credibility damaged on cross-exanm nation and rejected Tate’'s
immaturity defense by finding himguilty of first degree-nurder and
therefore, able to form the specific intent necessary to conmt
first-degree nurder. None of the facts developed at trial
constitute reasonabl e grounds to believe Tate m ght be i nconpetent.

Finally, nothing presented post-verdict warranted holding a
conpetency evaluation, for trial purposes, at that tine. Post -
verdict, the trial court learned that Dr. Sherri Bourg-Carter
actual Iy conduct ed a conpetency eval uati on of Tate at 12 % shortly

after his arrest, in August, 1999, and found hi mconpetent to stand

? Even though this Court strives to characterize Tate’'s |Q of

90 or 91 as pointing to inconpetency, such scores are within the
average range. The normal range is 90-110. To suggest that a
person of average intelligence requires a conpetency eval uation
nmerely because he has not been exposed to the justice systemand is
of a young age, without nore, is contrary to what this Court said
in Fuse v. State, 642 So. 2d 1142 (Fla. 4th DCA 1994) (finding
trial court did not have sufficient evidence before it to order sua
sponte a conpetency evaluation where judge knew nental health
pr of essi onal eval uat ed Fuse’ s conpetency, the professionals’ trial
testinmony did not suggest Fuse was inconpetent to stand trial

counsel did not bring issue to court’s attention, the defendant had
a low IQ but did not exhibit wunusual courtroom behavior).
Expanding the Court’s holding to its logical conclusion, any person
no matter the age who has not been previously exposed to the
criminal justice system would be entitled to a competency hearing.
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trial (Vol. 24, T 83).°3 Not hi ng had happened to change her
opinion. Trial counsel, JimLews, was aware, at |east by Apri

2000, that Dr. Bourg-Carter had perfornmed a conpetency eval uation
of Tate and found him legally conpetent (SR 12-16, 26-31)(Dr.
Bourg-Carter’s deposition). Wei ght ed agai nst al | t he
abovenentioned facts, were Tate's appellate counsel’s “bare”
assertions that Tate: did not understand the consequences of the
proceedi ngs and going forward (Vol. 24, T 74-77); was draw ng
pi ctures, playing with a pencil/pen and not paying attention (Vol.
24, T 74-75); and had “no clue” what was goi ng on regardi ng whet her
to waive his attorney/client privilege and let JimLewis testify (T
Vol. 25, T 49-50). The trial court properly concluded that those

bare assertions did not establish “reasonabl e” grounds to believe

3 The trial court had appointed three experts-defense
psychol ogi st (Dr. John Spencer), State psychologist (Dr. Sherr
Bourg-Carter), and court psychologist (Dr. Brannon)— to performa
psychol ogi cal evaluation and risk assessnment of Tate because he
requested to remain free on bond (Vol. 23, T 12-13, 22-25, T 40-

44) . In order to avoid nultiple testing of Tate, it was agreed
that Dr. Bourg-Carter would conduct the testing and each expert
would interview Tate (Vol. 24, T 12-13). Dr. Bourg-Carter

testified that she infornmed Dr. Spencer and defense counsel, Jim
Lewi s, that she planned to performa conpetency eval uation of Tate
and neither objected (Vol. 25, T 65-70). In fact, both waived
their presence at the testing (Vol. 25, T 31, 72). | medi atel y
prior to conducting the testing, Dr. Bourg-Carter spoke wth
defense counsel, Tate and his nother, and received an informed
consent to conduct a competency evaluation (Vol. 25, T 74-76).
Afterwards, Dr. Bourg-Carter went over the test results with Dr.
Spencer and twice provided Dr. Spencer with a copy of the
conpet ency evaluation (Vol. 25, T 78-84). A copy of Dr. Bourg-
Carter’s conpetency evaluation was admtted into evidence at the
heari ng.



Tate m ght be inconpetent. As opined in Kleinfeld v. State, 665

So. 2d 1059, 1061-62 (Fla. 1995)(J. Pariente, specially concurring),
“[t]o belatedly claimconpetence is no nore than an attenpt to win
anot her trial.”

B. Different Tests For Determining Competency

The opinion also fails to recognize that different tests® are
used for determ ni ng competency to stand trial ver sus competency to
be sentenced and fails to apply the appropriate standard to Tate’'s
different requests. Only one of Tate' s post-verdict requests was
for a conpetency evaluation for trial purposes, the other two were
requests for a conpetency evaluation for sentencing/post-trial
purposes which are necessarily evaluated under a different
standard. And nost glaring, the Court’s opinion inproperly nerges
facts fromall three requests together and anal yzes themal |l under
t he conpetency for trial standard.

The test to determi ne nental competency to stand trial “is
whet her a def endant has sufficient present ability to consult with
his lawer with a reasonabl e degree of rational understandi ng, and
whet her he has a rational, as well as factual, understandi ng of the

proceedi ngs against him” H Il v. State, 473 So.2d 1253, 1257 (Fl a.

4 Appel | ate counsel admitted that there are different
standards, stating the reason his first request was for a
conpetency evaluation for trial purposes, not sentencing, was
because he understood “the difference in standards. And I'm afraid
if we look at it in sentencing posture, the law may not be on my
side (Vol. 24, T 76).



1985), quoting Dusky v. United States, 362 U S. 402 (1960).

Competency to be sentenced i s a | ess stringent standard. Conpetent
at sentencing requires a defendant understand the nature and effect
of the possible sentences that coul d be i nposed and under st ands why

i nposed. See Pericola v. State, 499 So.2d 864, 867 (Fla. 1st DCA

1986). “[T]he purpose of determ ning conpetency to stand trial is
‘to insure that all persons who nust defend thenselves in the
crimnal arena are nentally capable of assisting in the conduct of

that defense.”” 1d., citing Hayes v. State, 343 So.2d 672, 673

(Fla. 2d DCA 1977). At sentencing, “a defendant has been found
guilty; no further defense "in the crimnal arena" need be
conducted.” 1d.

Here, as the trial court noted, the first time a conpetency
heari ng/ eval uati on was request ed was post-verdict, at the first of
a three-day hearing on Tate’'s notions for new trial, held on
February 16, 2001 (T \Vol. 24- 26, R 754). New y- nanmed
def ense/ appel | ate counsel, Ri chard Rosenbaum orally requested a
conpetency evaluation “for trial purposes, not for sentencing

purposes,” (Vol. 24, T 75-76),°> arguing that Tate did not

> The opinion cites to a notion for a Cottle hearing (R 515-
33), as Tate's first request for a conpetency evaluation. Tate,
slip op. 1-2. However, the notion does not assert that “Tate did
not know or understand the consequences of proceeding to trial and
that he was unable to assist counsel before and during trial.”
Tate, slip op. 1-2. No request for a conpetency eval uation was
made when the notion was deni ed on the second day of the hearings
(Vol. 25, T 4).
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understand t he consequences of the proceedings and going forward
(Vol . 24, T 74-77). Rosenbaumnoted t hat Tate was draw ng pi ctures,
pl aying with a pencil/pen and not paying attention (Vol. 24, T 74-
75).¢ The State recollected that Dr. Sherri Bourg-Carter found
Tate conpetent in August, 1999 (Vol. 24, T 83) and that tria
counsel, JimLewi s, was aware of Dr. Bourg-Carter’s eval uation pre-
trial (SR 12-16, 26-31, Vol. 24, T 83, SR 138, 149). The tria
court denied the request.’” (Vol. 24, T 74, 84, R-754).

Two weeks later, Rosenbaum requested a current conpetency
evaluation, arguing that Tate was at a crucial stage of the
proceedi ngs (a post-trial notion) and there was an i ssue regardi ng
whet her Tate was going to waive his attorney/client privilege and
let his trial counsel (JimLews) testify, but Tate had “no cl ue”

what was going on (T Vol. 25, T 49-50). Counsel informed the trial

® The opinion cites these facts, Tate, slip op. 2, but also
i nproperly adds the follow ng:

Counsel also pointed out that "his eyes are
nmovi ng around,” which counsel interpreted as
i ndicating that he did not understand.

Tate, slip op. 3. The record clearly reflects that counsel did not
make that statement at the February 16, 2001, hearing. Rather, it
was made two weeks later, at the second day of hearings, held on
March 2, 2001, when appellate counsel asked for a conpetency
eval uation for sentencing/post-trial purposes.

"In addition to the facts pointed out by the State, the trial
court noted that it had personally discussed with Tate, imedi ately
prior to trial, Tate's rejection of the State’'s plea offer,
observed Tate's conduct in court (Vol. 24, T 74), and found that
the notion did not conply with Rules 3.210 and 3. 214, Florida Rul es
of Crimnal Procedure (Vol. 24, T 84, R 754).
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court Tate's nother had instructed himto not waive the privilege
and Tate was deferring to his nother. Rosenbaum however, did not
bel i eve these decisions were being made in the best interest of
Tate (Vol. 25, T 49-50). He al so observed that Tate coul d not nmake
up his mnd (Vol. 25, T 54).% The trial court concluded that not
bei ng abl e to nake up your m nd or accedi ng to your nother’s w shes

is not a basis for conpetency (T Vol. 25, T 54).°

*This Court’s opinion states that “Tate’s trial counsel wanted
to testify further in support of the request for a post-tria
conpetency hearing, but was concerned about his ability to do so
wi t hout a wai ver of the attorney-client privilege.” Tate, slip op.
3. However, the record reflects that trial counsel, JimLewis, did
not nmake a single coment during the entire discussion on this
issue (Vol. 25, T 48-74). Simlarly, there is no record support
for this Court’s conclusion that “[s]ignificantly, defense counsel
wanted to reveal what led him to believe that Tate was not
conpetent during trial, but was apparently precluded from doing
so.” Tate, slip op. 3.

The trial judge found it significant, in his witten order
denying the requests, that the trial attorney, JimLew s, did not
join in or sign the subsequently filed witten notion and was not
copied with it (R 755).

’ The question, as stated, was whether Tate was going to |et
trial counsel testify:

COURT: He can’t nake up his mnd is not a
basis for conpetency. | think acceding to the
wi shes of his nother, who you had requested
and | granted opportunity to talk for the past
ten or fifteen mnutes, is not a basis for
conpet ency. The question is whether Lionel
Tate is allowing M. Lewis to take the w tness
stand or not take the wi tness stand; but when
he takes the wi tness stand, then everything is
fair gane. And let the record reflect that
Mr. Tate is nodding his head in the

12



A witten notion requesting a current conpetency eval uation

affirmative. Do you understand that, Lionel?
APPELLANT: Yes, sir.

COURT: And do you understand that if | allow

you to call - all ow your co-counsel to call M.
Lewi s, that everything that he’'s tal ked to you
about could very well cone out. Do you
understand that, cone out in front of

everybody; do you understand that?

APPELLATE COUNSEL: Judge, 1let the record
reflect his eyes are moving around in
disbelief and doesn’t understand.

THE COURT: Now why did you put in disbelief?
What is the basis of the statenent? H s eyes
are noving around, yes. I'm not going to
accept your evaluation of disbelief or
ot herwi se, M. Rosenbaum You're just adding
gratuitous words. And let’s be accurate what
the record is going to show

APPELLATE COUNSEL: Yes, sir.

THE COURT: | asked Lionel Tate if he
understood, and his answer was yes. |I'm
telling himagain. If you allow M. Lews to
take the witness stand, that everything he and
you tal ked about could come out. Anything. Do
you understand that, that it would be brought
out in front of everybody? He says no. Ckay.
Al'l right.

(Vol. 25, T 54-56). Because Tate answered “no” when asked whet her
he wunderstood the waiver of attorney-client privilege, after
answering “yes”, the trial court comented that it was going to
have Tate eval uated for sentencing purposes(Vol. 25, T 55-56). The
State objected arguing that the notion did not conply with rule
3.210, for various reasons.(Vol. 25, T 69-71).
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was finally filed on March 6, 2001, asserting that Tate was
incompetent to proceed, after all other tactics failed.'° The State
countered that there were no reasonable grounds to believe that
Tate was inconpetent to proceed to sentencing (R-672-687). "

This Court’s opinion relies heavily wupon the defense’'s
affidavits Tate, slip op. 2,5, and totally disregards the tria
court’s witten findings, that these affidavits were “legally
i nsufficient.” Rosenbaumi s affidavit, the court noted, spoke only
In generalities and did not contain any specific reason warranting
an evaluation/hearing (R-756). It raised “inability to

comuni cate” without any clarification, inproperly raised Tate's

" Affidavit fromRosenbaum defense co-counsel Deni se Bregoff
and from defense psychiatrist, Dr. Wley Mttenberg (R 649-663)
were attached. This Court’s opinion inproperly characterizes these
affidavits “that Tate was not presently conpetent and that, pre-
trial, he was not conpetent to assist counsel or to deci de whether
to take the state’s plea offer.” Tate, slip op. 2. None of the
affidavits refer to Tate’'s ability to decide whether to take the
pl ea.

" In addition to the insufficiency of the notion and
affidavits, the State attached an affidavit fromDr. Sherri Bourg-
Carter, reiterating that she had conducted a conpetency eval uati on
of Tate, in accordance with the Dusky standards, and found him
conpetent; “[i]n fact, he reasonably and accurately answered sone
conpetency questions that many adult defendants have difficulty
answering, such as the neani ng of no contest and plea bargain.” (R-

685- 86) . Dr. Bourg-Carter noted “absent severe psychiatric
deconpensation or a severe head injury, there would be no reason
for his conpetency status to change.” (R-686). She further

observed that Tate had a history of changing his response or
behavior as the issues in the case changed and that Dr.
Mttenberg' s opinion that Tate was operating at the nental age of
a 4th grader was inconsistent wwth his findings (R 686).
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“age” and “nmental age” as per se reasons to find himinconpetent,
inmproperly raised Tate’s ability to understand fully past tria
proceedi ngs, alleged that Tate did not understand the sentencing
procedure, which was refuted by Tate’'s statenents in his PSI and
Departnent of Juvenile Justice staffing and all eged that Tate coul d
not “integrate”, “synthesize”, “appreciate the spectrumof possible
ram fications” and is “grossly deficient,” which are not grounds
substantiated by the rule.?

The court found Dr. WIley Mttenberg’'s affidavit to be
untinmely because the last tine he saw Tate was nine (9) months
bef ore swearing to his affidavit (R 756). “[Flor Dr. Mttenbergto
swear that the defendant is nowinconpetent w thout a basis renders
his affidavit as insufficient to support counsel’s notion.” (R-
756). The basis of Dr. Mttenberg s opinions were Tate's age and
mental age and the court found his views to be based on his
observations of Tate nine (9) nonths earlier.

This Court’s opinion also inproperly evaluates Tate' s second
oral request and witten notion under a “conpetency to stand tri al
standard”. The requests were to have Tate’s present competency
evaluated. A less stringent sentencing standard is applicable to
them Had this Court applied the correct conpetency standards to

Tate’ s requests, it would have found that the trial court did not

2 Rosenbaumi s associate, attorney Denise Bregoff’'s affidavit
was simlarly rejected as a rehash of the other two (R 757).
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err in denying them This is so because Tate understood the nature
and effect of the possible sentences that could be inposed and
understood why i nposed. The concept for understanding the
consequences of waiving attorney-client privilege is not
conplicated. Tate's PSI denonstrates that he conprehends and can
appropriately and |logically coment on matters, his deneanor was
al ways appropriate, albeit he m ght have been bored or inattentive
at tinmes, and his know edge of what was goi ng on was adequate. See

Kilgore v. State, 688 So.2d 895, 898-99 (Fla. 1996). Courts are

not required to accept defense counsel’s representati ons concerning

a def endant’ s conpetence. See Scott v. State, 420 So.2d 595 at 597

(Fla. 1982)(quoting Drope v. Mssouri, 420 U. S 162, 177-78

(1975)).

C. Standard of Review

The opinion also applies the erroneous standard of reviewto
the trial court’s decisions regardi ng whet her to order a conpetency

evaluation. 1In both Kelly v. State, 797 So.2d 1278, 1280 (Fl a. 4"

DCA 2001), and Hodgson v. State, 718 So.2d 330, 331 (Fla. 4'" DCA

1998), this Court stated that “[a] trial court’s decision regarding
whether to hold a conpetency hearing is governed by an abuse of

discretion standard.” 1d. at 331. See also, Lawence v. State,

846 So.2d 440, 447 (Fla. 2003) (“[a] trial court's decision
regarding whether to hold a conpetency hearing will be upheld

absent an abuse of discretion”); Robertson v. State, 699 So.2d
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1343, 1346 (Fla. 1997), receded fromon other grounds, Del gado v.

State, 776 So.2d 233 (Fla. 2000) (noting that “a defendant has a
due process right to a determ nation of conpetency to stand tri al
whenever there is reasonable grounds to doubt the defendant's
conpetency,” and that “[c]onsistent with [that] | ong-standing rul e,
[rule] 3.210(b) requires the trial court to order a conpetency
hearing on its own notion whenever it has reasonable grounds to
believe that the defendant is not nentally conpetent to proceed,

but holding that “on this record the trial court did not abuse its

discretion by failing to hold such a hearing”); Hall v. State, 654

So. 2d 253 (Fla. 1995)(concluding that the record did not reflect a
cl ear abuse of discretion as to denial of the notion for a

conpetency eval uation); Brockman v. State, 852 So.2d 330 (Fla. 2d

DCA 2003) (hol ding that trial court abused its discretion by not
schedul i ng conpet ency hearing).

Under the abuse of discretion standard of review, the
appel | ate court nust pay substantial deference tothetrial court’s
ruling. A trial court’s determnation will be upheld by the
appel l ate court "unless the judicial actionis arbitrary, fanciful,
or unreasonabl e, which is another way of saying that discretionis
abused only where no reasonabl e man woul d t ake the vi ew adopt ed by

the trial court." Canakaris v. Canakaris, 382 So. 2d 1197, 1203

(Fla. 1980). The abuse of discretion standard is one of the nost

difficult for an Appellant to satisfy. Ford v. Ford, 700 So. 2d
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191, 195 (Fla. 4th DCA 1997), Trease v. State, 768 So. 2d 1050,

1053, n. 2 (Fla. 2000), citing Huff v. State, 569 So. 2d 1247, 1249

(Fla. 1990).
In contravention of a plethora of opinions, the Court did not
apply an abuse of discretion standard in reviewing the trial

court’s actions in failing to sua sponte order a pre-trial

conpetency eval uati on and subsequently denying defense counsel’s
post-trial request to have a conpetency eval uation.?*

No deference was afforded the trial judge's factua
determ nations, despite the fact that the trial court sat through
one year of pre-trial hearings, a two-week trial and days of post-
trial notion hearings. Judge Lazarus observed Tate, the | awers,
t he nunerous experts and witnesses in this case for a significant
length of time and therefore, the trial judge was in the “best
position” to evaluate the veracity of the parties and the need for
such a conpet ency eval uati on/ hearing. Judge Lazarus, in denying an
eval uation, did not believe the argunents presented that there was
a need for a conpetency hearing. (R-753-58). The trial judge found
it i nconprehensi ble that the nental health professionals, in al nost
daily contact with Tate since the tine of his arrest, would al

fail to seek a conpetency eval uation/hearing if one was needed (R-

B Tate's due process rights were not violated absent a

finding that the trial court abused its discretion in denying his
requests.
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753). Furthernore, the judge di sbelieved the representati ons being
made because they were inconsistent with his observations of Tate
for over a year.

The court’s order clearly and properly questioned the timing
of the request for a conpetency evaluation (Vol. 25, T 49, R 755).
This Court’s opinion affords no deference to the timng of Tate's
“post-verdict conpetency to be sentenced notion” and nore
inmportantly, fails to restrict and |imt the pertinent facts
regardi ng “when they becane known” in chastising the trial court
for not holding either a pre-trial or post-verdict conpetency

determ nation sua sponte. The factual and credibility

determ nati ons nade by Judge Lazarus should have been foll owed
because nothing in this record justifies aruling to the contrary.
Appl yi ng deference to the court’s findings, it cannot be said that
“no reasonable person would take the view adopted by the tria
court.”
D. Per-se Rule
This Court’s holding essentially creates a per se rul e that
every young child tried as an adult nust be evaluated for
conpetency. At the outset, this Court opined:
The question we resol ve, here, is whether, due
to his extrenmely vyoung age and |ack of
previ ous exposure to the judicial system a
conpetency evaluation was constitutionally
mandated to determne whether Tate had

sufficient present ability to consult with his
| awyer with a reasonable degree of rational
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under st andi ng and whether he had a rational

as well as factual, wunderstanding of the
proceedi ngs against him W conclude that it
was.

Tate, slip op. at 2. The framng of the question creates a per se
requi renent that a conpetency evaluation is required anytine a
young defendant |acking prior exposure to the judicial systemis
before the court. Al though this Court’s opinion later retreats
fromany per se rule, the anal ysis enpl oyed, facts relied upon, and
resolution of the matter, establish that a per se rule has been
creat ed.
In its final analysis, this Court reasons:

We al so recogni ze that conpetency hearings are
not, per se, nmandated sinply because a child
is tried as an adult. However, in light of
Tate's age, the facts developed pre-trial and
post-trial, and his | ack of previous exposure
to the judicial system, a conpetency hearing
shoul d have been held, particularly given the
conplexity of the l|legal proceedings and the
fact that he was denied this protection
afforded children fourteen and ol der under
section 985.226(2), Florida Statutes, which
provides for a waiver hearing to determ ne
whet her the child should be tried as an adult.
Further, the brief plea colloquy, taken al one,
was not adequate to eval uate conpetency given
his age, immturity, his nine or ten-year-old
ment al age, and the conplexity of the
pr oceedi ngs.

Even if a child of Tate's age is deened to
have the capacity to understand |ess serious
charges, or comon place juvenile court
proceedi ngs, it cannot be determ ned, absent a
heari ng, whether Tate could neet conpetency
standards incident to facing a first-degree
mur der charge involving profound decisions
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regar di ng strategy, whet her to make
di scl osures, intelligently anal yze pl ea
of fers, and consider waiving i nportant rights.

The record reflects that questions regarding
Tate's conpetency were not lurking subtly in
t he background, but were readily apparent, as
his immaturity and devel opnental del ays were
very much at the heart of the defense. It is
also alleged that his I.Q of 90 or 91 neans
that 75% of children his age scored higher,
and that he had significant nmental del ays.

At a mninmum under the circunstances of this
case, the court had an obligation to ensure
that the juvenil e defendant, who was less than
the age of fourteen, with known disabilities
raised in his defense and who faced mandatory
life imprisonment, was conpetent to understand
the plea offer and the ram fications thereof,
and understood the defense being raised and
the state's evidence to refute the defense
position, so as to ensure that Tate could
effectively assist in his defense.

Tate, slip op. at 4-5. Any per se rule usurps the Legislature' s
constitutional authority to determ ne the manner in which a person
may be tried, gives added protection to certain classes of
def endants not warranted by any rational basis, and underm nes the
first-hand assessnent by the trial judge.

By mandating a per serule, the Court has el evated to “suspect
cl ass status” the prosecution of “children”, which is contrary to
the legislative treatnent of juvenile offenders and crimnal

def endants for purposes of conpetency determ nations. See K.D. v.

Dept. Juvenile Justice, 694 So.2d 817, 818 (Fla. 4'" DCA 1997).
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The per se rule also violates the legislative intent, as
expressed in Section 985.225, Fla. Stat., the transfer statute.
Under Section 985.225, Fla. Stat., a juvenile who is indicted for
a crime puni shable by death or life inprisonnent, is automatically
transferred to adult court. The Legislature has elected to treat
those who commt the nobst serious crinmes differently. The
Legi slature leaves it tothe citizens selected as grand jurors, the
conscious of their community, to determ ne whether the child should
be indicted. If the grand jury nmakes that determ nation, the child
must be tried as an adult. The constitutionality of the transfer

statute is unassailable as this Court reaffirmed in Brazill v.

State, 845 So. 2d 282 (Fla. 4th DCA 2003)." This Court providing a
non-recogni zed cl ass of persons greater protection is violative of
the Legislative intent, and this Court’s opinion in Brazill
Further, grafting arequirenent for a conpetency determ nation
for children transferred to adult court under Section 985.225 Fl a.
Stat., or assuming that such a determ nation is made automatically
under Section 985.226 Fla. Stat., violates well-settled rules of
statutory construction. Where the |anguage of the statue is

unanbi guous, it is not subject to judicial construction, *“however

“There appears to be a typographical error in the Tate opinion
gquoting Brazill. This Court states “Wen the grand jury does not
return an indictnment, a juvenile thirteen and under i s not subject
to section 985.266(2). Tate, slip op. at 7). The State suggests
that this Court nmeant to refer to section 985.226(2).
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wse it my seemto alter the plain | anguage.” State v. Jett, 626

So. 2d 691, 693 (Fla. 1993). Only where the trial judge has a
factual basis for suspecting the defendant’s conpetency nust he
order a conpetency eval uation and hold a hearing on the matter. See

St. Petersburg Bank & Trust Co. v. Hamm 414 So. 2d 1071, 1073

(Fla. 1982) (quoting Van Pelt v. Hilliard, 75 Fla. 792, 78 So. 693

(1918).
4. Alternatively, the State would request that this Court
certify the followi ng question as one of great public inportance:

IS A TRIAL COURT REQUI RED TO SUA SPONTE ORDER A
COMPETENCY EVALUATI ON EVERY TI ME A DEFENDANT COVES
BEFORE THE COURT WHO IS OF A YOUNG ACGE, WHO IS
REPRESENTED BY COUNSEL, WHO HAS A UNI QUE TRI AL
STRATEGY AND WHO MAY BELATEDLY PLACE HI S/ HER
| Q MENTAL CONDI TI ON AT | SSUE?

5. | express a belief, based on a reasoned and studied
prof essi onal judgnent, that the panel decision is of exceptiona
I mportance. Further, | express a belief, based on a reasoned and
st udi ed professional judgnment, that the panel decision is contrary

tothis Court’s decisions in Kelly v. State, 797 So.2d 1278, 1280

(Fla. 4'" DCA 2001), Hodgson v. State, 718 So.2d 330, 331 (Fla. 4t

DCA 1998), and Fuse v. State, 642 So.2d 1142, 1143 (Fla. 4'" DCA

1994) and the Florida Suprene Court’s decisions in Lawence V.

State, 846 So.2d 440, 447 (Fla. 2003), and Robertson v. State, 699

So. 2d 1343, 1346 (Fla. 1997).
VWHEREFORE, Appellee respectfully requests this Court grant

this notion for rehearing, rehearing en banc, clarification and/or,
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alternatively, certify the question above as one of great public

| mport ance.

Respectful ly subm tted,
CHARLES J. CRI ST, Jr.
At t orney Ceneral

Tal | ahassee, Florida

DEBRA RESCI GNO

Assi stant Attorney General
Fl ori da Bar No. 0836907
1515 N. Fl agler Drive

9t Fl oor

West Pal m Beach, FlI 33401
(561) 837-5000

Counsel for Appellee

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the foregoing
"Motion for Rehearing, Rehearing En Banc, Cdarification, and/or
Certification of a Question of G eat Public Inportance” has been
furnished by U S Mil to: R CHARD ROSENBAUM Law O fices of
Ri chard Rosenbaum 350 East Las O as Blvd., Suite 1700- Las d as
Centre 11, Ft. Lauderdale, FlI. 33301, this ___ day of Decenber

2003.

24



